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ABSTRACT

In few decades, environmental constitutionalism rapidly gained prominence
at national, subnational and international levels. Various international
instruments have been put in active places and national governments are
seeking to expedite environmental protection activities including the
enactment of environmental protection laws alongside the insertion of the
valuable provisionsin their national constitutions to address environmental
issues. It is pertinent to note that, most scholars that religiously work on
environmental constitutionalism tend to focus on literal constitutional
provisions protecting the essential substantive and procedural citizens rights
to a safe and healthy environment, "what might be termed fundamental
environmental constitutionalism.” The outpouring interest among
international scholars of legal disciplines in "constitutionalism"
characterizes one of numerous deter minationsto re-hypothesize inter national
governance and to draw attention and add credence to the global
environmental law. By exploring the extent to which international
environmental law has constitutional dimensions in India and Nigeria, this
study adopts the expository research design to evaluate the degree to which
the courtsin the two countries are able to substantiate environmental rights
as human rights. It concludes that, despite the fact that the international
treaties on environmental rights have gained constitutional supports and
recognitions in many countries, international environmental law in its
entirety is deficient in guaranteeing a constitutional order. Hence, further
research should be conducted into the perceived gaps and available options
that should be adopted as solutions that will clearly continue to expand the
conversation of environmental constitutionalism in India and Nigeria.
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INTRODUCTION

Essentidly, acongtitutionis*thefundamental law, written or unwritten, that establishes
the character of agovernment by defining the basic principlestowhich asociety must
conform; by describing the organi zation of the government and regul ation, distribution,
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and limitationson thefunctionsof different government departments; and by prescribing
the extent and manner of theexercise of itssovereign powers'. According to Aristotle
(384-322 B.C.)?, aconstitution may be defined as an organization of officesina
state, by which the method of their distribution isfixed, the sovereign authority is
determined, and the nature of the end to be pursued by the association and all its
membersisprescribed. Laws, asdistinct from theframe of the constitution, arethe
rulesby which the[courts] magistrates should exercisetheir powers, and should waich
and check transgressors.”?

The central ideabehind the existence of the constitutionisthat, itismeant to
be built upon the consensusand resolve of the peoplewhomit administers. Apart from
the creating of theinstitutionsof government and theway inwhichthey relateto each
other and to the ordinary citizens, aconstitution should a so create therightsof the
people and set forth the obligationsand responsibilities of the authoritiesto preserve
thoserights. Congtitutions, may bewritten (codified, such asthoseof theUnited States,
India, Nigeriaand others) or unwritten (asapplicablein the United Kingdom). In
whichever format itis, thefunctionsare basically the same.

The environment as a concept has been a subject of intense discussion.
According to section 1(2) of the British Environment ProtectionAct,* environment is
madeup of “ of al, or any, of theair, water and land; and themedium of air includesthe
air within buildingsand theair within other natural or man-made structuresabove or
below ground.” Also, the Environment Act of New Zealand® suggestsafairly inclusive
definition of environment whichincorporatesthe ecosystemsand their constituent
parts; all natural and physical resources; the socia, economic, aesthetic and cultural
conditions which affect the environment or which are affected by changesto the
environment.” Inthewords of Simpson and Jackson®:

“In view of the fact that the environment is essential to all
forms of life, and all human rights are indivisible and
interdependent, it is to be expected that there should be a

! http://legal-dictionary.thefreedictionary.com/constitution

2 GeorgiosAnagnostopoul os (ed.), A Companion to Aristotle, Wiley-Blackwell: “ First Athenian
Period” (2013). Seea so Burton’sLegal Thesaurus, 4E. Copyright © 2007 by William C. Burton.
Used with permission of The McGraw-Hill Companies, Inc. (See https://legal-
dictionary.thefreedictionary.com/Politics).

3 See: http://legal-dictionary.thefreedictionary.com/constitution. Accessed 2 August 2017

4Act of the United Kingdom Parliament, enacted 1990.

5 Enacted 1986

6 Simpson, T and Jackson, V. (1997). Human Rights and the Law. Environmental and Planning
Law Journal, 268 - 269
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convergence between the right to a healthy environment and

other fundamental human rights.”
Environment isthe socia and physical conditionsthat surround people and affect the
way they live’. Theenvironment includesthenature of theliving space (seaor land, soil
or water), the chemical constituentsand physical propertiesof living space, and the
assortment of other organism present®. According to Barrows (1993), environmentis
simply therel ationship between man and nature and thisrel ationship changesfrom
timeto timeand from one placeto another®. However, man modifieshisenvironment
inresponseto the changing conditions of hisneed; the environment & so respondsto
human manipulations. Thisinteraction between man and hisenvironment resultsin
environmental degradation. Though someof thesemanipulativeactivitiesmay condtitute
environmental protection, preservation and conservation, many human manipulative
activitiesareintentiona ly or unintentionally induced towads hurting the ecosystem.
Many governmentshaverecognized theimplication of environmenta degradationand
thereby formulate measures, strategiesand policiesthat mitigate, contain deprivation
and protect the environment. In this regard, Abia State Government™® posits that
environmental protectionisapractice of protecting individual, organizational or
governmental levelsfor the benefit of the natural environment or humansand that
environmental protection isneeded dueto human activities.

Protectioninvolvesan act of preventing something or somebody from harmor
damage™. Inthispremise, legidationisaveritabletoll for environmental protection
whichisan act of preventing environmental resourcesfrom being harmed or damaged.
To protect natura resourcesfrom pollution, individual sand industries, governments
havemany obligations. Theseinclude prohibiting or limiting theuse of pesticidesand
other toxic chemicals, limiting wastewater and airborne pollutants, preventing the
production of radioactive materials, and regul ating drilling and transportation of

"Jmme, M. A., KaguA. and YahyaS. A. (2010). Environmental resources management in Borno
State, Nigeria: Religious perspective. Journal of Environmental issues and Agriculture in
Developing Countries, 2(1), pp 1-15

81bid, Cited Oxford Dictionary of Geography, 1997

9Jmme, M.A., KaguA. and YahyaS. A. (2010). Environmental resources management in Borno

State, Nigeria: Religious perspective. Journal of Environmental issues and Agriculture in

Developing Countries, 2(1), pp 1-15

10 A bia State Government (2015). I ssuesin environmental protection and the need for aspring of
synergy. Available Online at: http://www.abiastate.gov.ng/news/issues-in-environmental -
protection-and-the-need-for-a-spring-of-synergy/

1 Microsoft Encarta(2009) (DV D). Protection. Redmond, WA: Microsoft Corporation, 2008.

21bid
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petroleum products'?. The degradation of the biophysical environment is attributed
to the pressures of population and technology®. When the regulations are put in
placeto safeguard the environment, caring for it becomesapivot for consideration.
This includes environmental conservation which has to do with adequate care,
management and maintenance of environmental resources,* which can otherwisebe
Seen asenvironmental preservation.

Inthe same perspective, constitutionalismis*acomplex of ideas, attitudes,
and patterns of behavior elaborating the principlethat the authority of government
derives from and is limited by a body of fundamental law®.” The concept of
congtitutionalismwasexplicitly captured and summarized by Fellman'é, that “ whatever
particular form of government aconstitution delineates, it servesasthekeystone of the
arch of constitutionalism, except inthose countrieswhose written constitutionsare
mere sham. Congtitutionalism asatheory and in practice standsfor the principlethat
thereare... inaproperly governed state ... limitations upon those who exercise the
powersof government, and that theselimitationsare spelled out in abody of higher
law whichisenforceablein avariety of ways, political and judicia’. Thisisby no
meansamodernidea, for the concept of ahigher law which spellsout the basic norms
of apolitical society isasold asWestern civilization. That there are standards of
rightnesswhich transcend and control public officia's, even current popular mgorities,
representsacriticaly significant element of man’sendlessquest for thegood life®.”

Ontheother hand, theterm “environmental constitutionalism” connotesa
different meaningin varioussituations. Environmental congtitutionalismisasomewhat
topica phenomenon at hanging withinthepivotal interconnection of other laws, namely,
“conditutiond law, internationa law, humanrights, and environmenta law?®. It embodies

13 Abia State Government (2015). I ssuesin environmental protection and the need for aspring of
synergy. Available Online at: http://www.abiastate.gov.ng/news/issues-in-environmental -
protection-and-the-need-for-a-spring-of-synergy/

14 Microsoft Encarta(2009) (DV D). Conservation. Redmond, WA : Microsoft Corporation, 2008.

5 Berstein R. B. (Nd). Thomas Jefferson and Constitutionalism. In:

Francis D. Cogliano (Ed) A Companion to Thomas Jefferson. Wiley Blackwell (See https://
books.google.com.ng/books?d=Y ngY V O5asK 4C& pg=PT455& | pg=PT455& dq

16 David Fellman“ Constitutionalism”, vol 1, pp. 485, 491-92 (1973-74) (Seehttp://www.akleg.gov/
basis/get_documents.asp?session=29& docid=416)

71bid

®1bid

®May J. R. and Daly E (2016). Global Environmental Constitutionalism. New York: Cambridge
University Press(See https.//www.amazon.com/Gl obal-Environmental-Constitutionalism-James-
May/dp/1316612848).
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therecognition that the environment isaproper subject for protectionin constitutional
textsand for vindication by constitutional courtsworldwide®.” For environmental
protection to becomearedity, it isimportant for thefusion of legidation, ethicsand
education?. Constitutional environmental protection hasbeen avital fragment of
congtitutional structuresfor morethan aone century, and of the environmental and
congtitutional law trestisefor at least 39 years. Within thistimeframe, environmental
protection has been associated with constitutional spectacles such ashumanrights,
governance, transparency, theruleof law, among others. The concept of environmenta
condiitutionalismisgaining relevance partly because of the contemporary globa concern
about several aspectsof the environment including global warming. Ontheevolving
concept of environmental congtitutionalism, Kotzéexplainsinter alia,

“ Despite somerecent nascent conceptual developments, amore

comprehensive systemised theory of it, isonly now starting to

emerge. This is also why the sources in this list of key

scholarship are comparatively few. The common narrative

that is emerging among the views of authorsin thislist could

be summarised asfollows: thereisa discernabletrend towards

the constitutionalisation of environmental care that would

enable oneto identify the emergence of a specialised focused

form of constitutionalism that is solely concerned with

environmental matters. Snce the Sockholm Conference in

1972, many Sates have adopted environmental protection

provisionsintheir domestic constitutions. Today threequarters

of the world’s constitutions contain references to

environmental provisions®.”
Ascountriesglobally within“al legd traditions’ embrace environmental obligations

2|bid

2L Abia State Government (2015). I ssuesin environmental protection and the need for aspring of
synergy. Available Online at: http://www.abiastate.gov.ng/news/issues-in-environmental -
protecti on-and-the-need-for-a-spring-of-synergy/

2 | ouis Kotzé 2015 “Human Rights and the Environment through an Environmental
Constitutionalism Lens” in Anna Grear and L ouis K otzé (eds) Research Handbook on Human
Rightsand the Environment (Edward Elgar) 2015: 145-169.

2 |bid (See www.iucnael .org/en/documents/1275-environmental -constitutionalism) (See aso
SharmaA and Wadhwani A. (2016). “India: Environment v/s Real Estate” (Khaitan and Co).
The Stockholm Conferencein 1972 wasthefirst global action taken by theinternational comity
of nations concerning the environment and sustai nable devel opment. It recognized principles
of ecological management and the rights to a healthy environment encapsulated in an Action
Plan with 109 recommendations.
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and care of natural resourcesand the concept of sustainable devel opment, the courts
arebecoming moreinterested in theinterpretation and determination of casesaimed a
the protection of environmental rightsof citizens. However, environmenta protection
isinfluenced by environmental |egidation and education?*. Scholarshaveargued that,
while congtitutionalism can be no panaceato the* worsening ecological criss’ andthe
“pervasivegloba environmental problems,” it aidsinfashioning new substantive and
procedural rulesthat could assist in curbing the existing inadequacies of the* global
environmenta law and governanceregime.” Inpractica terms, it doesthisby employing
themeans* of anormative processof congtitutionaization.”

Environmental constitutionalism also, refersto how to use constitutional
provisionsto safeguard and protect the environment and therights of citizenstoa
clean and hedlthy environment. Environmental congtitutionalism ensuresthat the state
carriesout itsresponsibility of improving and protecting the environment and makes
provisionfor it. The congtitution, asthe national legal order or the grundnormmeakes
it an objective of the national government to improve and protect theair, land, water,
forest and wildlife of the country®. It doesthishy “textual constitutional provisions
protecting fundamental substantive or procedural citizen rights to a quality
environment®.” The concept aso dovetailson humanrightsandtheir relationswiththe
environment. Bossel mann® arguesthat the State * have always promoted unlimited
human devel opment with little respect for ecological limits’. Thescholar therefore,
madea" casefor awholesaleecologically re-oriented congtitutiond, political, ethical,
legal and state system alongsidethe principle of the ecol ogical Rechtsstaat asavery

2 Abia State Government (2015). I ssuesin environmental protection and the need for aspring of
synergy. Available Online at: http://www.abiastate.gov.ng/news/issues-in-environmental -
protection-and-the-need-for-a-spring-of-synergy/

% Remarkshby Rt. Hon. Yakubu Dogara, Speaker, House of Representatives, Federal Republic of
Nigeria, at the opening ceremony of the Nationa Stakeholders Summit on Legidative Framework
for Environmental Law and Policy held on the 3rd October, 2017 at the International Conference
Centre, Abuja, Nigeria. (http://yakubudogara.com.ng/remarks-by-rt-hon-yakubu-dogara-at-the-
opening-ceremony-of -the-nati onal -stakehol ders-summit-on-l egisl ative-framework-for-
environmental-law-and-policy/)

%Congtitutional Mandatefor Environment Protection in India. (http://shodhganga.inflibnet.ac.in/
bitstream/10603/174248/9/09_chapter%204.pdf)

27K Bosselmann, ImNamen der Natur: Der Weg zum Okol ogischen Rechtsstaat (In the Name of
Nature: The Road to an Ecol ogical Rechtsstaat) (Scherz 1992). Seea so Kim RE and Bosselmann
K. (2013). International Environmental Law in the Anthropocene: TowardsaPurposive System
of Multilateral Enviornmental Agreements. Transnational Environmental Law, 2(2), 285-309.

% Humby, Tracy-Lynn (Ed) (2013). “Resilience and Environmental Law” Essential Readingsin
Environmental Law. [UCN Academy of Environmental Law at p. 3. Available at: www.iucnagl .org.
Accessed 22nd July 2017
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useful... potential of environmental congtitutionalism.” 2 Boyd, in hisinnovativework
undertook aglobal study of constitutions, human rightsand the environment with
emphasizeon environmental human rightsof “ congtitutionstheworld over” %, It captures
the advantagesof environmenta congtitutionalismto environmenta protection“witha
specificfocusonrights’ which it described to include constitution asthe supremelaw
that directs government responsibilities and protectscitizens' rightsto arange of
environmental benefits. In their work which representsthe most detail ed account of
environmental constitutionalism to the present day, May and Daly® provide avery
detailed narrative on “ constitutionalism” covering many of theworld'scongtitutions.
Their mgor focusison environmenta human rightsprovisionsand what the courtshad
to say. However, Jasanoff3! adoptsadifferent technique on theissue of environmental
constitutionalism and argued on the necessity to pursue “abroad based and more
deliberateinvolvement of expertsinenvironmental decison-making.” Shefurther argues
that countriesshould address climate change challengesthrough constitution making.
To somewriters, their concern focused on thefact that despiteaplethoraof internationd
environmental law in existence, the earth’ senvironment continuesto deteriorate. They
arguefor “ overarching globa conditutiona norm” that will addressthisissue. According
to Rt. Hon. Allwell Asiforo Okere, Deputy Speaker, Abia State House of Assembly,
environmentd lawsaresamebut theattitudeand mindsetsof individud sdiffer®. Overal,
there seems to be agreement by many scholars on the need for constitutional
environmental protection and the connection it haswith human rights, “ democracy,
and separation of powers, therule of law and the constitutional state.”

METHOD

The study adopts the expository design focusing on in-depth discussions drawn
principally from secondary sources. Flowing from theliteratureisthe meticulous
application of facts, statues, treatiesand caselawstoillustrate the subject-matter of
environmenta congtitutionalismin Nigeriaand India. On India, thework exploreshow
the Indian Supreme Court and High Courts have used Article 32 of the Indian

®Boyd, D., The Environmental Rights Revolution: A Global Study of Constitutionalism, Human
Rightsand the Environment (UBC Press) (2012)

% JR May and E Daly, Global Environmental Constitutionalism, Cambridge University Press) at
311, (2015).

81 Jasanoff, S., (2013). A World of Experts: Science and Global Environmental Constitutionalism.

Boston College Environmental AffairsLaw Review, 40(4), 439-452

%2 Abia State Government (2015). Issuesin environmental protection and the need for aspring of

synergy. Available Online at: http://www.abiastate.gov.ng/news/issues-in-environmental -

protection-and-the-need-for-a-spring-of-synergy/
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Condtitution, which guaranteesdl citizenstheright to petition the Supreme Court “ when
their fundamental rights are violated or threatened” as a template to advance
enforcement of environmental rightsin India. Thework also examineshow Nigerian
Courtshave used Chapter 2, Section 20 of the Congtitution of the Federal Republic of
Nigeria1999 (asamended), which deal swith theenvironmental objective (thecitizens
right to theenvironment) for theinterest of theinhabitantsand welfare of everybody.
The Section satesthat the State shd |l protect and improvethe environment and safeguard
ar andland, forest and wildlifeof Nigeria

ENVIRONMENTAL CONSTITUTIONALISM ININDIA

Part IV, Article 48A of the Indian Constitution providesasfollows: “ The State shall
endeavour to protect and improvethe environment and to safeguard the forestsand
wildlifeof thecountry.” Thisprovision doesnot explicitly recognizetheright toahedthy
environment, but through thejudicial intervention of the Courtsof Indiain several
decided cases,* “ theva ue of incorporating environmental rightsand protectionsfor
resources’ has been established. To incorporate the decisions made at the Stockholm
Conferenceof 1972, the Indian Government in 1976 enacted itsfirst constitutional
provision focusing on the protection of the environment.* Thisexpressprovision
contained inArticle 48A hasbeen reproduced above. However, the provision suffers
from seriouslimitationsinthat it isframed by Article 37 asa“ Directive Principles of
Sate Policy and the Fundamental Duties’ respectively, which regrettably “ shal not be
enforceableby any court.” Article 51-A (g) of the Congtitution of Indiastates:

“It shall be the duty of every citizen of India to protect and

improve the natural environment including forests, lakes,

rivers and wildfire and to have compassion for living

creatures.”

% MC Mehta v Union of India (2002) (4) SCC 356 (air pollution in Delhi caused by motor
vehicles); MC Mehta v Union of IndiaAlIR (1988) SC 1037, 1115 (water pollution of the Ganges
Rivers by tanneries); M.C. Mehta v Union of India (Tg Trapezium case) AIR 1997 SC 735
(Protection of the Taj Mahal (292 industrial plants ordered to either switch from coke/coal to
natural gasor relocate); MC Mehtav Union of India (1997) 11 SCC 327 (industrial air pollutions);
MC Mehta v Union of India (2004) (12) SC 118 (ground-water management); AP Pollution
Control Board v MV Nayudu (1999) (the right to water); The Majira Singh v India Oil
Corporation (1999) (location of a plant for liquefied petroleum gas); MC Mehta v. Union of
India (1996) (mining and quarrying activities); Thirumulpad v Union of India (1999) (forest
conservation); Aruna Rodriguesv Union of India, WP No. 260 of 2005, Order dated 22/09/2006
(genetically modified organisms).

3 Constitution 42nd Amendment Act, 1976
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In 1984, Indiawas severely affected by the Bhopal disaster. On December 3, 1984,

arelease of methyl isocyanate (MK) gaskilled about threethousand peopleand led to
the death of morethan fifteen thousand in subsequent weeksand months. The Bhopal

gastragedy is, till date, theworld' sworst industrial disaster. In 1987, caseswerefiled
inthe Bhopal District Court, which ordered the Union Carbide Corporation to pay
interim compensations. Theinterim order could not be decreed, thusUnion Carbide
Corporation refused to pay theamount. In February 1989, the Indian Government
and the Union Carbide Corporation reached an out of Court settlement which fixed
theliability of the Union Carbide Corporation at USD470 millionin full and final

settlement of dl claims, rightsand liabilitiesarising out of thedisaster.* The Parliament
of Indiaswiftly enacted the Environment (Protection) Act of 1986 (EPA) under Article
253 of the Indian Constitution, with the primary objectivesof creation of an authority
or authoritieswith adequate powersfor preservation and protection of environment;

regulation of dischargeof environmenta pollutantsand handling of hazardoussubstances;

and speedy response in the event of accidents threatening the environment and
endangering humansand thebiodiversity. Therearekey environmenta legidationsin
India concerning a wide range of areas. wildlife;* water;® air;® forestry;*
environment;* hazardous waste;* and coastal environment.*2 Flowing from these,

between 1976 till date, it appears India has been moving towards ensuring that a
workablelegd regimeexigsto pursueitsenvironmenta protection agendaand promote
sustainable devel opment.

The Role of the Judiciary in the Protection of Environmental Rightsin India
Asprevioudy stated, thereisavacuum inthe congtitution of Indiawith regardstothe
codification of enforceableenvironmental rightsin the constitution of India. Flowing
fromthelack of congtitutional provisions, thejudges made lawsare actively being
invoked to addressenvironmental rightsviolations. Also, the courtsare adopting the
gusdemgenerisruleintheinterpretation of thelimited sections of the constitution
that laid foundationsfor environmental protectionshence, the courtsare ableto bottle
thetextud environmenta condtitutiona provisonsthat though, do not specificaly address

% See, V Rali and R Varma (2005). The Bhopal Disaster of 1984. Bulletin of Science, Technology
and Society.

% Wildlife (Protection) Act 1972 (WildlifeAct).

$"Water (Prevention and Control of Pollution) Act 1974.

% Air (Prevention and Control of Pollution) Act 1974.

% Forest (Conservation) Act, 1980 (Forest Act).

40 Environment (Protection) Act, 1986.

4 Hazardous Waste (Management and Handling) Rules, 19809.

42 Coastal Regulation Zone Notification, 2011.

International Journal of Advanced Legal Studies and Governance 34
Volume 7, Number 1 & 2, April & August 2018
ISSN: 2141-6710



environmental issue, but did establish the platformfor judicia intervention. By section
32 of the constitution of India, citizenshavetherightsto petition the Supreme Court
and High Courtswhentheir fundamenta rightsareviolated or threatened. Also, Article
48-A providesthat “the state shall endeavour to protect and improvethe environment
andto safeguard theforest and wildlife of the country.”* Further, theamendment also
inserted Part VI-A (Fundamental Duty) in the Constitution, which providesthat “it
shdl betheduty of every citizen of Indiato protect and improvethenatura environment
including forests, lakesand wildlife and to have compassion for living creature.” 4
These provisions were tested in Sachidanand Pandey v. Sate of \West Bengal ,*
wherethe Supreme Court explained that “ whenever aproblem of ecology isbrought
beforethe court, the court isbound to bear inmind Article48-A and Article 51-A(g).

Thus, though found under the Directive Principles (which comprise social,
economic and cultural rights) and the Fundamental Rights (thetraditiona civil and
political rights.” In Rural Litigation and Entitlement Kendra v. Sate of Uttar
Pradesh,” the key issuefor determination waswhether theviolation of therightsto
environment hamperstheright to sustainable devel opment.*” The Supreme Court stated
asfollows: itis"theright of the peopleto livein aheathy environment with minimal
disturbance of the ecological balance.” Also in Damodhar Rao v Municipal
Corporation of Hyder abad,* the court referred to Articles 48A and 51A(g) of the
congtitution in support of itsreasoning. It thus, stated that environmental pollutionisa
violation of thefundamental rightstolifeand personal liberty ascontrary toArticle21
of the Indian Constitution which forbids such violation. In Koolwal v Sate of
Rajasthan,* the petitioner invoked Fundamental Rightsand the Directive Principles
of State Policy and brought to thefore the acute sanitation problemin Japur whichit
claimed ashazardousto thelife of the citizensof Japur. The High Court of Ragjasthan
observed that mai ntenance of health, preservation of sanitation and environment falls
withintheambit of Article21 of Indian Congtitution asit adversely affect thelifeof the

“ Article48-A, the Constitution of India, 1950.

“Article51-A(g), the Constitution of India, 1950.

“AIR 1987 SC1109.

“%AIR 1987 SC1037.

4T Thedoctrine of sustainable devel opment as defined in the World Commission on Environment
and Devel opment (WUCED) (Brundtland Report, named after the chairman of the Commission.
GH Brundtland, 1987) to mean “development that meets the needs of the present without
compromising the ability of the future generations to meet their own needs.”

41987, High Court of Andhra Pradesh, discussed in CM Abraham and SAbraham “The Bhopal
Case and the Development of Environmental Law in India’ International and Comparative
Law Quarterly (April), Volume 40, at 362, 1991.

“AIR1988R4g. 2.
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citizensand it amountsto s ow poisoning and reducing thelife of the citizensbecause
of thehazardscreated if not checked. Thecourt held that themunicipality had astatutory
duty toremovethedirt and filth from the city within aperiod of six monthsand clear
thecity of Japur from the date of thejudgment.
In 1991, the Supreme Court of Indiaclarified the state of thelaw in Subhash
Kumar v. Sate of Bihar.® The petitioner filed apublic interest petition in terms of
Article32 of thelndian Congtitution, pleadinginfringement of theright tolifeguaranteed
by Article 21 of the Constitution, arising from the pollution of the Bokaroriver by the
dudge/durry discharged from thewasheries of the Tatalron and Steel Company Ltd
(“the TISCO"). It wasadleged that asaresult of therelease of effluentintotheriver, its
water isnot fit for drinking purposesor for irrigation. Therespondentsontheir part
established that TISCO and the State Pollution Control Board had complied with
statutory requirement and that the petitioner was motivated by self-interest. The
Supreme Court observed that Article 32isdesigned for theenforcement of fundamental
rightsand that the rightsenshrined in Article 21 includestheright to enjoyment of
pollution freewater and air for thefull enjoyment of life. If anything endangersor
impairsthe quality of life, an affected person or aperson genuinely interested inthe
protection of the society would haverecoursetoArticle32. Furthermore, in Vivender
Gaur and othersv. Sate of Haryana,> the Supreme Court of Indiastated asfollows:
“...Noise and pollution are two of the greatest offenders, the
latter affects air, water, natural growth and health of the
people... Sate shall endeavour to protect and improve the
environment and to safeguard the forests and wild life of the
country... every citizen of India to protect and improve the
natural “ environment” including forests, lakes, riversand wild
life and to have compassion for living creatures.” It is,
therefore, not only the duty of the Sate but also the duty of
every citizen to maintain hygienic environment. The Sate in
particular has duty in that behalf and to shed its extravagant
unbridled sovereign power andtoforgeinitspolicy to maintain
ecological balance and hygienic environment. Article 21
protects right to life as a fundamental right. ... Therefore,
hygienic environment is an integral facet of right to healthy
life and it would be impossible to live with human dignity
without a humane and healthy environment. Environmental

% A|R 1991 SC 420.
51(1993) 2 SCC577.
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protection, therefore, has now become a matter of grave

concern for human existence. Promoting environmental

protection implies mai ntenance of the environment asa whole

comprising the man-made and the natural environment.

Therefore,...a constitutional imperative... Government and

the municipalities, not injure...and [to] safeguard proper

environment but also an imperative duty to take adequate

measuresto promote, protect and improve both the man-made

and the natural environment.”
The Indian judiciary has since then viewed the human rights on one hand and
environmental protection onthe other hand asinterconnected and asthetwo faces of
thesamecoin. Inthislight, it hasassumed theroleof “ aguardian of fundamental right”
and has protected theright of eachindividua inrelationto environment under Article
21 of thelndian condtitution. Judicial response encompasses compensationto victims,
and the Supreme Court of Indiafor example, in M. C. Mehtav. Union of India,*? the
court stated explicitly, that “the power of the Supreme Court to grant remedial relief
for aprovedinfringement of afundamental right (in case of Article 21) includesthe
power to award compensation.” The judgment opened a new frontier in Indian
jurisprudence by introducing anew “nofault” ligbility standard (absoluteliability) for
industriesengaged in hazardous activitieswhich hasbrought about radical changesin
theliability and compensation legal regimein India, which makeshazardousindustries
absolutely liablefor harm or injury resulting fromitsactivities.

In MC Mehta v Sate of Orissa,* apetition wasfiled to protect the health of
thousandsof innocent peoplelivingin Cuttack and adjacent areas suffering from pollution
from sawage being caused by the Municipal Committee Cuttack and the SCB Medical
CollegeHospita, Cuttack. The court directed the government to immediately act on
thematter. InCharan Lal Sahuv. Union of India,> the Supreme Court held that the
citizen’sright to ahealthy environment isthe same astheright to life guaranteed by
Article 21 of the Constitution which aso includes the right to healthy and safe
environment.> In Normada Bachao Andolan v. Union of India® it washeld that:

Water isthe basic need for the survival of human beings and
is part of the right to life and human rights as enshrined in

2 AIR 1987 SC 965.

®AIR 1992 Ori 225.

% AIR 1990 1480.

% See, “Human Rights Approach Towards Pollution Free Environment” available at http://
www.indiastate,com /Article/14/india/full -text.pdf —United States.

% (2000) 10 SCC 664.
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Article 21 of the Constitution of India ... and the rights to

healthy environment and to sustainable development are

fundamental human rightsimplicit in theright to life.
In Union Carbide Corporation v. Union of India,>” the Supreme Court held that,
wherean enterpriseisoccupied with inherently dangerousor ahazardousactivity and
harm resultsto anybody by virtue of an accident in the operation of such dangerousor
naturally unsafeactivity, such asallowing poi sonous substancesto escape, the operator
isstrictly and completely obligated to repay every one of theindividualswho have
suffered harm asaresult of the accident. The Supreme Court of Indiathus created the
principleof absoluteliagbility. The Supreme Court hasa sointroduced the polluter pays
principleinto India senvironmenta jurisprudence. In\Ellore Citizen'sWe fare Forum
v. Union of India,®® the Supreme Court declared that the polluter paysprincipleisan
essentia feature of the sustainable devel opment. 1t al so devel oped three conceptsfor
the precautionary principle: environmental measuresmust anticipate, prevent and attack
the causes of environmenta degradation; lack of scientific certainty should not be used
asareason for postponing measures. In Rural Litigation and Entitlement Kendra
v. Sate of UP> the Court consi dered theissue of environment and development and
heldthat, it isalwaysto beremembered that these are the permanent assets of mankind
and or not intended to be exhausted in one generation.® In 2006 the | ndian Supreme
Court inthe case of Milk ProducersAssociation, Orissav. Sate of Orissa,® stressed
the need for astringent enforcement of India sEnvironmental ProtectionAct, whenit
stated that:

“It is the duty of the Sate to make sure the fulfillment of

conditionsor direction under the Act. Without strict compliance,

right to environment under Article 21 could not be guaranteed

and the purpose of the Act will also be defeated.”
Theenvironmental rights casesthat comebeforethe Indian Courtsare donesowithin
thepublicinterest litigation. In Indian law, publicinterest litigationisemployed to protect
publicinterest. Itislitigationintroducedin acourt of law, not by aggrieved party but by
thecourt itsdf or by any other private party. Consequent uponitsrecognition of citizen's

% AIR1990SC 273

®AIR 1996 SCC212.

®AIR 1987 SC 1037.

% Seealso, Vellore Citizen's Welfare Forumcase, ibid, when the Supreme Court of Indiaobserved
that sustai nable devel opment has come to be accepted as aviable concept to eradicate poverty
and improve the quality of human life while living the within the carrying capacity of the
supporting ecosystem.

€1 (2006) 3 SCC 229.
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right to ahealthy environment, the Indian Supreme Court “ hasrelied upon congtitutiona
protection for theenvironment” asgroundsfor “the application of principlesderived
frominternationd environmentd law, includinginter-generationd equity.52 The Supreme
Court of India has also resorted to a unique method in its role of environmental
constitutionalism. It doesthis by use of continuing Mandamuswhich isawrit of
mandamusissued to alower authority by the higher authority ingeneral publicinterest
asking the officer or theauthority to performitstask expeditioudy for an unstipul ated
period of time for preventing miscarriage of justice. The concept of Continuing
Mandamus has been used to deal with pollution and forest conservation cases.®®
When apetitionisfiled under Article 26 or Article 32 of theIndian Constitution, the
Supreme Court or the High Court respectively canissuethewrit of Mandamusinthe
interest of thewelfare of thegeneral public restraining or enforcing activitieslikely to
adversely affect the environment.®* According to Boyd®:

“The Supreme Court has opened the door wide to judicial

remedies by treating the right to a healthy environment as a

fundamental right capable of being protected by citizens and

NGOs by means of writ petitions... The constitutional right

to a healthy environment hasal so contributed to improvements

in the recognition of procedural rights, including access to

information and participation in decision making. Additional

procedural innovations pioneered by the court include making

spot visits to do on-the-ground assessments of environmental

problems, appointing amicus curiae (friends of the court) to

speak on behalf of the environment; and using cash rewards

to encourage petitioners and lawyers to draw the court’s

attention to environmental problems.”
InIndia, thejudiciary in protecting acitizen’sright or that of thegeneral publictoa
healthy environment “ denied approval for abauxite mine on the groundsthat the
proposed minedid not meet the congtitutiona requirement of sustainable devel opment
dueto mgor environmenta impacts, impactsontriba people, andlossof loca economic

&2 Jate of Himachal Pradesh v. Ganensh Wood Products. AIR 1996 SC 149, (1995) 6 SCC 363.

8 MC Mehta v. Union of India. AIR 1988 SC 1037 (Ganges pollution).

& MC Mehta v. Union of India 1991 2 SCC 353; M. C. Mehta v. Union of India, orders dated 12
August 1994, 21 October 1994 and 28 March 1995 reported at 1997 4 SCALE 4, 1997 4 SCALE
5(JP) and 19997 SCALE 6 (SP).

% Boyd D (2012). The Environmental Rights Revolution: A Global Sudy of Constitutionalism,
Human Rights and the Environment (UBC Press, pp.443 at pp. 1-298,

% TN Godavaraman v. Union of India & Ors. (3) SCALE 430. SeeD.R. Boyd, ibid at 180, 2007.

671997 (2) SCR728.
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benefits.”% In Animal and Environment Legal Defence Fund v. Union of India,®”
the petitioner filed the petition in public interest challenging the order granting 305
fishing permitstothetribals, “ onthebasisof violation of the constitutional righttoa
hedlthy environment.” The court considered the congtitutiona right to safeguard forests
andwildlifeunder Articles48A and 51A (g) of thelndian Constitution and upheld the
fishing permitswith directionsasto conservation requirements.

Conservaionisthe sustainable use and protection of natura resourcesincluding
plants, animals, mineral deposits, soils, cleanwater, clean air, and fossil fuelssuch as
cod, petroleum, and natural gas®. The sustainable use of theenvironmental resources
isthemajor issueinenvironmental consarvation. Thereforethe chalenge of consarvation
isto understand the complex connectionsamong natura resourcesand bal anceresource
usewith protection to ensure an adequate supply for future generations. In order to
accomplishthisgod, avariety of conservation methodsare used. Theseincludereducing
consumption of resources, protecting them from contamination or pollution; reusing or
recycling resourceswhen possible; and fully protecting, or preserving, resources®
(Microsoft Encarta, 2009). While expounding the congtitutional provisonsonright to
lifeasincluding aright to enjoy pollution-freewater and air the“traditional barriersto
environmental litigation restrictionson standing, complex lega procedures, high cog,
and challenges associated with the burden of proof —havebeenremoved.” Thejudiciary
inIndiahasdeveloped avast number of caselaw granting procedural and substantive
rightstovictimsof environmenta harm, thus, enriching * theenvironmenta jurisprudence’
of India. The Supreme Court hasissued “ diverseand innovativeorders’ restraining
thegovernment from* implementing controversia policies.”

Scholarshavelamented the excessive protection of thecitizens environmenta
rightsby thecourts. For example, Sharmaargued thet, the* . ..extenson of condtitutiona
umbrellaover environmenta issuesthrough dynamicjudicid activism hasaugured well
for environmental governancein India”. By the sametoken, Faureand Rgja, ™ argue
that, “ by legidating from the bench, thejudiciary hasbecomethe primary protector of
the environment, whichisproblematic given thetremendous difficultiesencounteredin

% Microsoft Encarta (2009) (DV D). Conservation. Redmond, WA: Microsoft Corporation, 2008.

®|bid

0 Sharma R. (2008). Green Courts in India: Strengthening Environmental Governance. Law,
Environment and Development Journal, 4, 1 at 50-71,

" Faure, M. G. and Ragja, A.V. (2010). Effectiveness of Environmental Public Interest Litigationin
India: Determining the Key Variables. Fordham Environmental Law Journal, Vol. 21. Available at
SSRN: https://ssrn.com/abstract=1776923.

2 Dam S and Tewary V. (2005). Polluting Environment, Polluting Constitution: Is a‘ Polluted’
Constitution Worse than a Polluted Environment? Journal of Environmental Law 17(3), 383-
B3
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following-up theeffectiveimplementation of judgments.” Damand Tewary™ havea so
arguedthat:

“ ...the court’s over-enthusiasmin environmental mattershas

severally dented India’s institutional balance and has

contributed to a polity that is becoming consistently reliant

on the judiciary for remedying all its problems, of both life

and law.”
Cassels™ opinesthat there areinherent weaknessesin the public interest litigation
about condtitutiona rightsin India. Hedescribesit asan encouraging “ non-adversarid
proceedingsand the scepter of judge shopping”. The Supreme Court hasa soreceived
bashingsthat by appointing expertsto provide evidencethat are not subject to cross-
examination, it negatesthedoctrine of natura justice. Dutta, Dubey, Gonsalves, Bhat,
Gallanter and Krishnan, respectively have criticized the Indian Supreme Court for
favouring the upper classof the society asisexemplified inthe Union Carbidecase,
which caused the Bhopa tragedy™. Thepublicinterest litigetion, they arguehasfavoured
the“middleclass’ rather than the poor. The swipeon the Indian Supreme Court was
aptly captured by DR Boyd who describesthe situationin Indiaas*® aparadox, with
the Supreme Court issuing many bold court ordersbased on the congtitutiond right to
ahedthy environment whiletheoverall environmenta quality remainspoor™.”

ENVIRONMENTAL CONSTITUTIONALISM INNIGERIA

Nigerialikeevery other country grapplewith environmenta problemsand theresponse
hasbeeninthenature of setting up alegd regimeamed at protecting the environment.
Thetypeof legd regimevariesfrom country to country from nationa to sub-nationd
laws, but some countriestake astep further by including environmental protection
mattersinther nationa congtitution, whichisusualy thegrundnormof al laws, while
in other countries, they are comfortableto incorporate environmental protectionin
their statutory legidations. Flowing fromthese, istheissue of whether positiverightsor
negdiverightsarecreated. Pogtiverightsplace specific dutieson thenationd government
to preserveand protect theenvironment, while negativerightsprevent individua sfrom

8 Cassels J. (1989). Judicia Activism and Public Interest Litigation in India: Attempting the
Impossible? Journal of Comparative Law 37, 3 at 495-519

" DuttaR, Dubey S, Gonsalves C and Bhat A eds. (2000). The Environmental Activists' Handbook

Vols. 1and 2 (Mumbai’s Socio-L egal Information Centre).

s Boyd D (2012). The Environmental Rights Revolution: A Global Sudy of Constitutionalism,
Human Rights and the Environment (UBC Press)

®BurnsK. (2016). Approachesto Environmental Protection and the Struggleto Translate Rights
into Enforcement. Harvard Environmental Law Review India.
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discharging of pollutioninto theland, water and air. Kyle Burns™® has argued that:

“What becomes clear upon analyzing different regimesisthat

neither the source of theright (i.e. constitutional or statutory)

nor the form of the right (i.e. positive or negative) is the

dispositive factor determining how protective a nation’s

environmental law regime.... It is the manner in which those

rights are enforced that controls the end result. Thus, even

theloftiest promise of environmental quality can go unrealized

in the face of sub-standard enforcement or outright non-

justiciability, while seemingly less important statutory

restrictions on pollution may achieve greater benefits.”
Section 20 of the Congtitution of the Federal Republic of Nigeria1999 (asamended)
providesthat: “ The Stateshal protect and improvetheenvironment and safeguard the
water, air and land, forest and wildlife of Nigeria.” Thus, itisvery clear that citizens
havearight to clean air, pure water and to the preservation of the natural, scenic,
historic and aesthetic values of theenvironment. However, condtitutional provisonsdo
not matter if there are no proceduresin placeto allow citizensto enforcethem. In
Nigeria itisstanding that getsin theway. Nigeria s Constitution contains provisions
whichinclude—legidative powers: exclusive, concurrent and residua powers, right to
private property and payment of compensation; judicial powers; requirements of
standing to sue and other jurisdictiona requirements, which places seriouslimitations
onthe*ability to addressthe environmental needsof present and futurecitizens .

Okonkwo™” suggeststhat, section 33(1) of the Nigerian Constitution, which

satesthat “ every person hasaright tolifeand no oneshall be deprived intentionally of
hislife’ isrelated and can beread together with Section 20toimply that therighttoa
safeand healthy environment isalso the same astheright tolifein that, adegraded
environment isunhedthy hence, istantamount to causing death. Thereisasoaconflict
astothe primacy of the Nigerian congtitution intheface of the existence of theAfrican
Charter on Human and Peoples’ Rights.” In Gani Fawehinmi v. Abacha,” it was
held that the* human rightsin theAfrican Charter on Human and Peoples’ Rightswas
enacted into Nigerian nationa law,° was superior to any Nigerian statute. Thus, Article
24 of theAfrican Charter recognisesheathy environment ashumanrights. Tothisend,

 Okonkwo T. (2015). Environmental Congtitutionalismin Nigeria: AreWeThereYet? The Nigerian
Juridical Review Vol. 13, pp. 175-217.

 Also known asthe African Charter 1981

7 (1996) INWLR, Part 475,p 710

8 Nigeriaadapted the African Charter into Nigerian legidation viatheAfrican Charter on Human
and Peoples’ Rights (Ratification & Enforcement) Act, 1990.
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rather thaninvoking section 20 of the Nigerian congtitution. Itisrecommended that, an
aggrieved party shouldinvokeArticle 24 of theAfrican Charter inlitigationsof relevant
concern. Thisisbecause, pursuant to the Nigerian constitution, Section 20 is not
justiciable. Itisimportant to remark that the constitution classed all “ Fundamental
Objectivesand directive Principlesof State Policy” contained in Chapter 11 asnon-
judticigble.

Article 24 of theAfrican Charter wasthe main thrust of the case of Social and
Economic Rights Action Centre (SERAC) and Another v Nigeria® by which the
African Commission on Human and Peoples’ Rightsstated that “ thefact that inadequate
protection of human rightsat adomestic level requiresthe existence of humanrights
mechanismsat aninternationd level.” In Shell v. Farah,® the appel lant was sued by
fivefamiliesfromthe Ogoni ethniclocality in Rivers State of Nigeria. Therespondent
intheapped at thecourt of firstinstance, sought recompense against Shell for allegedly
causing environmental degradationwhenits oil facilitiesblew-out and spilled huge
amount of crudeail into “thefarmlandsand drinking water streamsof the claimants,
causing widespread destruction to the crops and vegetation covering an estimated
600 hectares of landscape. Shell argued that it compensated the claimantswith the
sum of US$35,390.04; and also argued that it had rehabilitated 132 hectares of the
most affected part of thepolluted land.” Farah raised therelevanceof Article24 of the
African Charter. The court held that the degradation of thefarmland wasaviol ation of
human rightscontrary toArticle 24 of theAfrican Charter. Theimplication of thecase
on environmental congtitutionalismin Nigeriaisthat, wherethe courtsarewilling to
disregard the provisionsof the constitution wherethose provisonsare contrary tothe
African Charter and, wherethe provision of Section 20 of the Congtitutionisrendered
usel essby other provisionsof the same congtitution.

Also, in Shell v. Isaiah,®® I saiah contended that in the Shell’ s oil pipelinesthat were
laid out on the surface of thelsaiah’sland were old, rusty hence, easily ruptured by

81 (2001) AHRLR 60 (ACHPR 2001). Kato Gogo Kingston, (2014) and, Shell Petroleum
Development Company of Nigeria Limited v. Chief Joel Amaro & 12 ORS[2000] 10 NWLR
Part 675 229-449 in the cases, similar approaches were adopted by the Nigerian Courts. The
lack of strength of the constitutional provisions in defence of the environment induced the
courtsto rely on Article 24 of the African Charter.

82[1995] 3 NWLR (Pt 382) 148; ); Also See: Shell v. Tiebo VII [1996] 4 NWLR (Pt 445) 657;
Ogiale v. Shell [1997] 1 NWLR (Pt 480) 148.

8[1997] 6 NWLR (Pt 508) 236; Also, see Kato Gogo Kingston, (2014). Pollution And Environmental
Responsibility In Petroleum Extraction In The Niger Delta of Nigeria: Modelling The Coase
Theorem. A thesis submitted in partial fulfilment of the requirements of the University of East
London, England, United Kingdom for the Degree of Doctor of Philosophy (PhD) in Energy
and Natural ResourcesLaws, at. p. 133 (July 2014).
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falling treesand inthe course of restoration workson the pipelinesby Shell, massive
amount of oil spilledinto thelsaiah’sland and damaged cropsand rendered theonly
sources of drinking water useless. Both the court of first instance and the court of
Appeal awarded damages and cost to the I saiah. By reaching itsverdicts, the court
invoked Article 24 of theAfrican Charter.

CONCLUSION

InIndia, whilethereisexplicit provisioninits constitution on the environment and
environmental right, it is however found in a section of the constitution that is
unenforceable. This is a fundamental gap which had rendered ineffective the
constitution’s“environment” and “environmental right” provisonsduetoitsnon-
justiciability hence, thereliesahuge’ legd beef’ onthestrengthsof claimswhichfals
under theenvironmentd rights. Thelndian condtitution doesnat explicitly confer sanding
oncitizens, andthisisleft tothe Courtsand Parliament. TheIndian courtsare constantly
criticized for encroaching onthefunctionsof the Parliament and Executiveby legidating
from the bench. Thisisaserious gap traceable to the non-existence of justiciable
environment and environmentd rightsinIndia sconditution. Thefdl out arethe problems
and difficultiesthat come up when the courtswant to implement judgments, thus,
numerousjudgmentsisstill unenforced.® Asaresponse to some of these gaps, the
Indian judiciary determines the protection of environment cases relying on the
fundamenta rightsenforcement procedurethusfilling the gap which the government
has created by absorbing “the government’ stask of environmenta protection.” There
isasothegapthat obtainsin Indian Congtitution that requiresan international treaty to
be domesti cated by the Parliament before given direct effect.

InNigeria, the Congdtitution containsan explicit environmental rightin section
20 however; the same constitution makesthe provision of Section 20 non-justiciable.
Unlike India, cases of environmental rights can be addressed through alternative
congtitutional machinery under theaegisof theprovisonsof theAfrican charter. Also,
inNigeria, thecourtsapply environmentd rightsby relying heavily ontheexistinglaws
and regulationswhile*tightening themin accordancewith fundamental rights.”

Thiswork recommendsthat further research should be conducted into the
perceived gaps and available optionsthat should be adopted as solutionsthat will

8 Faure, M. G and Raja, A.V. (2010). Effectiveness of Environmental Public Interest Litigationin
India: Determining the Key Variables. Fordham Environmental Law Journal, Vol. 21. Available at
SSRN: https://ssrn.com/abstract=1776923.

& See, Indian Council for Enviro-Legal Actionv. Union of India & Ors. (2011) (8) SCC. 161.
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clearly continueto expand the conversation of environmenta condtitutionalisminindia
and Nigeria. Two thingsare undeniably clear: enforcement mattersand the power of
the courts. It is herein argued that though it appears that the environment and
environmental rightsare better protected when contained in thenational constitution,
theexperiencesof Indiaand Nigeriahave shownthat thisline of thought or argument
isnot secure. The congtitutional and statutory rights can both succeed, they can also
fall. Itfindly behoovesonthenation’scourtsto ultimately determinewhether the content
and spirit of the condtitution and the statutory laws can meet their legitimate expectations
of trand ating i nto actionablerights. Asthisstudy has shown, thisexpectationin most
caseshasfailedto beredlized.

Thiswork hasshownthat environmenta condtitutiondisminIndiaand Nigeria,
has cometo beavery important part of not only the constitutions of both nations, but
have actively brought the judiciary into the scene. By acting as a medium of
congtitutionally entrenching environmental law and protection, it hasal so established
itself asamajor tool for environmental governance whereupon itsactsto facilitate
“environmental protection through variousconstitutiona featuressuch asfundamental
rightsand duties, principlesof environmental governance, theruleof law, and enduring
aspirationvalues.” Thestance of thejudiciary onenvironmenta constitutionalismin
Indiaand Nigeriaissomewhat smilar inthat, the courtsrelieson other sourcesof laws
and judicia precedentsto interpret and make decisions on cases bothering on the
violation of environmenta rights.

International Journal of Advanced Legal Studies and Governance 45
Volume 7, Number 1 & 2, April & August 2018
ISSN: 2141-6710



REFERENCES

Barker, E. (Ed) (1946). The Politics of Aristotle. New York: Oxford University Press.

Blake H, (2015). “Structural Environmental Constitutionalism” Journal Articles Paper
170. Widener Law Review Vol. 21:20 at 201. available at:
<http:\\www.digitalcommons.law.lsu.edu/faculty_scholarship> (Accessed 19
February 2017).

Don E. Fehrenbacher (1989). Constitutions and Constitutionalism in the Saveholding
South (University of Georgia Press

Gareau B. J. (2013). Foreword: Global Environmental Constitutionalism. 40 BC ENVTL.
AFF. L. REV. 403 at 403-404

Grear A. and Kotze L. (eds.) (2015). Research Handbook on Human Rights and the
Environment. E Elgar.

Hamilton, Alexander, James Madison, and James Jay. Terence Ball (Eds) (2003).
The Federalist. Cambridge, U.K., New York: Cambridge University Press.

lyer V. (2007). The Supreme Court of India.” In B Dickson at 121-168,

Kothari V. and Gupta S. (2017). What is PIL? (Manpatra Articles, Fourth year students,
Department of Law, University of Calculta, Kolkata.

Kotze L J. (2015). Human Rights and the Environment through an Environmental
Constitutionalism Lens. In: Anna Grear and Louis Kotze (eds.) Research Handbook
on Human Rights and the Environment, Edward Elgar 145-169 at 163,

Kotze L. J. (2012). Arguing Global Environmental Constitutionalism. Vol. 1, Issue 1,
TRANSNAT'L L. 199 at 203-204. Available at: <https://www.doi.org/10.1017/
S204710211000094. Accessed 22nd July, 2017

Kysar, Douglas A., Global Environmental Constitutionalism: Getting There from Here.
Transnational Environmental Law (2012) pp 83-94; Yale Law School, Public Law
Working Paper No. 244. Available at SSRN: https://ssrn.com/abstract=2001958
Accessed 30 July 2017. Also see: Bodansky, Daniel, Is There an International
Environmental Constitution? (October 1, 2008). Indiana Journal of Global Legal
Studies, Forthcoming; UGA Lega Studies Research Paper No. 08-08. Available at
SSRN: https://ssrn.com/abstract=1281007 Accessed 30 July 2017

Narain U. and Ball R. G. (2006). Who Changed Delhi’s Air? The Roles of the Court and
the Executivein Environmental Policy-making. Discussion Paper 05-48. (Washington
D.C. Resources for the Future) at 2.

Narain V. (2010). Water as a Fundamental Right: A Perspective from India. Available at
https:.//lawreview.vermontl aw.edu/wp-content/upl oads/2012/02/narain.pdf. Accessed
22 July 2017

Nimushakavi V. (2006). Constitutional Policy and Environmental Jurisprudencein India
Macmillan India

Thomas P. (1991). Environmental Liability, in R J Somerville, Environmental Audit:
Insurance; Indemnities and Proposals for Reform in New Zealand Environmental
Law. Publication of the International Bar Association (IBA), p 355

International Journal of Advanced Legal Studies and Governance 46
Volume 7, Number 1 & 2, April & August 2018
ISSN: 2141-6710



