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ABSRTACT

Female husband marriage has been an age-long customary practice in many
parts of Nigeria. The practice embedded in the customary law of the people.
This study critically examines of legal implications of same-sex marriage
(Prohibition) Act, 2013 on customary “female husband marriage” or
“woman-to-woman marriage”’ in Nigeria. It is therefore necessary to give
the statutory and judicial considerations of custom and customary law as
thesetermsarerelevant to thisstudy. The statutory and judicial considerations
together with the provisions of same-sex law formthelegal framework of this
work. The study observesthat customary femal e husband or woman-to-woman
marriage has been documented in many African cultures. The position of
this study is that African female-husband and male-daughter practices are
different from the woman-to-woman marriages or lesbianism practiced in
the Western world. Whereas the African practices are to enable the people
who face challengesin child bearing, the lesbianism practiced in the Western
world and elsewhere is mainly for sexual satisfaction.
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INTRODUCTION
Likecommunitiesin Europe, Americaand Asia, some ethnic groupsinAfricahave
been practicing femal e husband marriage otherwise known as woman-to-woman
marriagefromtimeimmemoria. Customary female husband or woman-to-woman
marriage has been documented in morethan 30 African ethnic groups.t Theseinclude
Zulu, Lovedu, sothoin Southern Africa; Kukuyu, Nandi, Nuer in East Africa; Yoruba
intheWestern Nigeria, Igbo in the South East Nigeria, and Ibibio, Annang, Oron,
Efik, Ejaghan, Etung and Ogojain the South-South Nigeria. Recently, someAfrican
countries have enacted lawsthat either legalise or ban same-sex marriages. In 1989,
Denmark becamethefirst country in Europeto legidate same-sex partnerships?, and
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severa other European Union members, including Netherlandsin 2000, Belguimin
2003, and Spainin 2005 havefollowed suit?; likewise Canada (2005) and Argentina
(2010)* Inthe United States, theissue of same-sex marriage has continued to generate
controversy. Only very few states, such asMassachusettsin 2003, alow gay marriage.®
Vermont and Connecticut permit civil unions, Cdiforniagrantssimilar satusthrougha
domestic-partner registration law.® Now, lawslegalizing same-sex marriagearein
effect in 37 Statesand the Districts of Columbia, with Court decisions, legidative
actionsor statewide referendums prompting the changes. Court rulings striking out
same-sex marriage bansin several other Statesare currently being appealed.” Onthe
30th of November, 2006, South Africabecamethefirst country in Africa, and thefifth
intheworld, tolegdisesame-sex marriages.2 The Roman Catholic Churchand Mudim
groups have denounced the South African same-sex marriages|aw asviolating the
sanctity of marriage.® Ugandaisone of the African countriesthat prohibit same-sex
marriage.’® However, by theend of July 2014, the Ugandan Supreme Court annulled
the anti-gay law, holding that it was unconstitutional . However, on the 6th day of
August 2014, it wasreported that the Ugandan lawmakerswere planning to reintroduce
the anti-gay bill*2. On 7th January, 2014, the Nigerian President, Goodluck Jonathan
signed the Same Sex- Marriage (Prohibition) Bill into law amidst protestsfrom some
countries, groupsand activistswithin and outside Nigeria.®* TheAct outlaws same-

31bid

4Ibid

S1bid

6 See: www.ncsl.org/research/human-services/civil -uni ons-and-domesti c-partnershi p-statutes.aspx
(accessed on 27/02/2015).

7 See: www.features.pewforum.org/same-sex-marriage-state-by-state (accessed on 27/02/2015).

8 See: www.washingtonpost.com/wp-dyn/content/article/2006/11/30/AR2006113001370.html accessed
on 27/02/2015

°lbid

10 See: UgandaAnti-Homosexuality Act, 2014. Available at: www.refworld.org/pdfid

/530c4bc64.pdf (accessed on 27/02/2015)

1See: www.bbe.co.uk/news/worl d-africa-28605400 & www.voanews.com/content/uganda-court-annuls-
anti-gay-laws/1969580.html (accessed on 27/02/2015)

2Qjambo F., “Ugandan Lawmakers Plan to Reintroduce Court-Quashed Anti-Gay Law” . Available at:
www.bloomberg.com/news/articles’2014-08-06/ugandan-lawmakers-pl an-to-reintroduce-court-quashed-
anti-law (accessed on 27/02/2015).

131t has been reported that leading western countries piled pressure on the Federal Government of
Nigeriafollowing President Goodluck Jonathan’s signing of the Same-Sex Prohibition Act 2014. The
latest country wasthe United States of America, whose Ambassador to Nigeria, Mr James Entwistle
threatened that the United States would scale down its support for HIV/AIDS and anti-malaria
programmes in response to the Federal Government’s position on the gay rightsissue. The United
States Ambassador to Nigeria said he was worried about “the implications of the anti-same sex
marriage law, which according to him, “ seemsto restrict the fundamental rights of a section of the
Nigerian population.” Member countries of the European Union and Canada expressed their objection
to the law. However, a former Nigerian Ambassador to US, Dahiru Suleiman, has described
homosexuality and leshianism as* animalistic and degrading to humanity. See: Ndiribe O., EyobokaS.
& OjemeV., “Gay- Marriage Law: USthreatensto Sanction Nigeria’ Vanguard Newspaper of 21st
January, 2014. Available at: www.vanguardngr.com/2014/01/gay-marriage-law-us-threatens-saction-
nigerial (accessed on 27/02/2015)
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sex marriageinthecountry. Thelaw stipul atesthat thosewho administer witness, abet
or aid the solemnisation of asame-sex marriage aregoing to bag 10-year jail term.* It
further stipul atesthat aperson who entersinto asame sex-marriage contract or civil
unionisliableon convictionto aterm of 14 yearsimprisonment.”® Thelaw stipul ates
that the High Court of aState or of the Federal Capital Territory shall havejurisdiction
to entertain mattersarising from the breach of the provisions of Same-Sex Marriage
(Prohibition) Act.*® Thus, Nigeriarecognizesneither same-sex marriagesnor civil unions
for same-sex couples. Since January 2014 when the same-sex law cameinto effect,
fearshave been rising among most Nigerianswho practice fema e husband or woman-
to-woman marriages in their respective communitiesin Nigeria.'’ The growing
apprehensonisbecausethey arenot sureof what will happentotheage-long customary
law marriage practicesand therightsof thewomen and the children they owned through
such marriages.®® Fema e husband marriage or woman-to-woman marriageisapractice
where awoman marriesawoman and givesto aman for the purpose of procreating
children, especialy malechildren. The need to havemaechildrenled totheinvention
of the practice of femal e husband.

In other words, female husband or woman-to-woman marriage is an
improvisationtosudtan petriarchy in societieswhereemphasisisplaced onmaechildren.
Inmany African countriesincluding Nigeria, therearevariouskindsof customary law
marriagesthat may superficialy look like same sex-marriagesand may therefore be
saidto have offended the Same-Sex Marriage (Prohibition) Act, 2014. Femaehusband
marriage or woman-to woman marriage hasbeenin existence since the pre-colonial
period. Itisagainst thisbackground that thisstudy isundertaken. Theaimsof thestudy
are: (i) toexaminewhether in reality femal e husband marriage or woman-to-woman
marriage as practiced in certain Nigeriacommunitiesissimilar to same sex-marriage
just prohibited by law; (i) to find out reasons some peopl e practicefemal e husband or
woman-to-woman marriage; (iii) tofind out what hasbeen the position of the Court of
law on cases concerning femal e husband or woman-to-woman marriage since the
colonial times; and (iv) to examinecritically thelegal implications of the Same-Sex
Marriage (Prohibition) Act onfema e husband marriage or woman-to-woman marriage.
In order to achievethese aims, historical method of analytical inquiry isadopted to
investigate the concept of customary female husband marriagein Nigeria. Female
husband marriage has been an age-long customary practicein many partsof Nigeria.
The practice embedded in the customary law of the peopl€'®. Itistherefore necessary
to givethestatutory andjudicia considerationsof custom and customary law asthese

14 See: Section 5(3) of the Same-sex Marriage (Prohibition) Act, 2013

15 See. Section 5(1) of the Same-sex Marriage (Prohibition) Act, 2013

16 See: Section 6 of the Same-sex Marriage (Prohibition) Act, 2013

17 Odiase-Alegimenlen O. A. and Garuba J. O., “ Same Sex Marriage: Nigeriaat the Middle of
Western Palitics’ (2014) OromiaLaw Journal, Vol.3, No. 1, p. 284 - 289

18 Odiase-Alegimenlen O. A. and Garuba J. O., lbid, 289

¥ Qjubuonu O., Ibid
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termsarereevant tothiswork. Thestatutory and judicial considerationstogether with
theprovisionsof same-sex law formthelega framework of the study.

Statutory Definition of Custom: Thecurrent EvidenceAct® offersstatutory definition
of theterm* custom”. TheAct definescustom as*“aruleinwhich, inaparticular district,
has, from long usage, obtained the force of law” 2. Ekiti Sate High Court Law,
2010 defines custom to include“arulewhichinaparticular district or among the
membersof atribe or clan or class of persons, has, from long usage, obtained the
forceof law and dsolocal customary law” 2. Theexpression“genera customor right”
includes customsor rightscommon to any considerable classof persons. A custom
maly be adopted aspart of thelaw governing aparticular set of circumstancesif it can
bejudicialy noticed or can be proved to exist by evidence?. Theburden of provinga
custom shall be upon the person alleging itsexistence®. A custom may bejudicially
noticed when it has been adjudicated upon by asuperior court of record®. Wherea
custom cannot be established asonejudicially noticed, it shall be proved asafact?.
Wherethe existence or the nature of acustom applicableto agiven caseisinissue,
theremay begivenin evidencetheopinionsof personwhowould belikely to know of
itsexistencein accordance with section 73 of EvidenceAct?. Section 18 (3) of the
Evidence Act warns. “Inany judicia proceeding whereany customisrelied upon, it
shall not beenforced aslaw if itiscontrary to public policy or isnot in accordancewith
natural justice, equity and good conscience’ %,

Judicial Definition of Custom: In Kharie Zaidan v. Fatima Khalil Mohssen®,
the Supreme Court defined customary law as* aruleor a body of rulesregulating
and imposing correlative duties being a rule or the body of rules not enacted by
the legidlature but fortified by established usage and which are appropriate and
applicableto any particular cause, action, suit, matter or dispute. Thiscustomary
law isthe system of law, not being the common law and not being a law enacted
by any competent legislature in Nigeria, but which is enforceable and binding
within Nigeria as between the parties subject to its sway” L. In Princess Bilewu

2 Cap, E14,LFN, 2011

2L See: Section 2(1) of EvidenceAct, Cap, E14, LFN, 2011

2 See: Section 42 of the Ekiti State High Court Law, 2010

2 See: Section 73(2) of EvidenceAct, Cap, E14, LFN, 2011

2 See: Section 16(1) of EvidenceAct, Cap, E14, LFN, 2011

% See: Section 16(2) of EvidenceAct, Cap, E14, LFN, 2011

% See: Section 17 of EvidenceAct, Cap, E14, LFN, 2011

27 See: Section 18(1) of EvidenceAct, Cap, E14, LFN, 2011

% See: Section 18 (2) of EvidenceAct, Cap, E14, LFN, 2011. Section 73(1) of theAct statesthat
“When it hasto form an opinion asto the existence of any general custom or right, the opinion
as to the existence of such custom or right, of persons who would be likely to know of its
existenceif itsexistenceare admissible.

2 See: Section 18(3) of EvidenceAct, Cap, E14, LFN, 2011

% (1973) LPELR-SC.52/1973 0r (1973) 11S.C. 1

% See: Ratio 5
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Oyewunmi v. Amos Owoade Ogunesan®?, the Supreme Court held that, “ Customary
law is the organic or living law of the indigenous people of Nigeria regulating
their lives and transaction. It isorganic in that it is not static” *. The Court has
been congistent in holding that * customary law isamirror of accepted usage” and that
aparticular customary law must be recognized and adhered to by the community.
Sincethecolonid era, the Courtshave been holding that, “it isthe assent of the native
community that givesacustomitsvdidity. Therefore, avaid custom, whether barbarous
or mild, must be shown to berecognized by the native community whoseconductitis
supposed to regulate’ . It isa so necessary to emphasize, asthe Court hasdonein the
casesof Giwa v. Erinmilokun® and Osolu v. Osulu®, that customary law isinitialy a
question of fact andit remainsso until therulein questionisof such notoriety and has
been so frequently followed by the courtsthat judicial noticewould betaken of it*.
The Court of Appeal in Ojukwu v. Agupusi* followed the Supreme Court
decision in Peanok Investments Ltd. v. Hotel Presidential Ltd*. and held that the
issue of repugnancy of a custom needs not be pleaded but could beraised in the
course of addressby counsel, asitisamatter of law. The court can alsoraiseit suo
motu sinceit isenjoined to take sameinto consideration and apply it in determining
whether aparticular custom isapplicable. In the Okonkwo v. Okagbue™ case, the
Supreme Court per Mohammed Uwais, JSC posits that once a custom has been
challengedinacourt of law by anyonewhoisinterested or adversely affected by its
applicationand acall hasbeen madeto examinewhether it offends natural justice, the
Courtswould pursue such complaint in order to establish whether the customis
incons stent with sound reason and good conscience. Justice Uwaissaid, “ Occasions
have however arisen wherethe courtshad found it necessary to declare certain customs
repugnant to natural justice, equity and good conscience or against public policy and
mordity.” The Justice of Supreme Court went onto cite the dictumof Osborne, CJin
Lewis v. Bankole* and Meribe v. Egwu® where Madarikan, JSC had held, inter
alia, “ the law governing any decent society should abhor and express its
indignation of a ‘woman to woman’ marriage” . In view of the recently enacted

%(1990) LPELR-2880(SC)

% See: Ratio 2

% See generally the cases of Owoniyinv. Omotosho (1961) 1 All NLR 304 at 309; Bellov. Gov;
Kogi State (1997) 9NWLR (Pt. 521), 496 CA; Osulu v. Osolu (1998) 1 NWLR (Pt. 535) 532 CA;
Okenev. Orianwo (1998) 9 NWLR (Pt. 566) 408 CA.

% Eghugbaji Eleko v. Government of Nigeria(1931) A.C 662 at 673; Bellow v. Gov. Kogi State
(1997) 9NWLR (Pt. 521) 496 CA.

%(1961) NSCC 157 @ 159

%7(1998) 1 NWLR (Pt. 535) 532 CA.

%¥See: Ratio 1 of Supreme Court judgment in Oyewunmi v. Ogunesan supra

% (2014) LPELR-22683(CA). See: Ratios5, 7 and 8 Per Agube JCA

(1982) LPELR-SC.79/1981

4 Infra (see footnote 109 on page 18)

2(1908) INLR 81

4(1976) LAIINLR 266 0or (1979) 3S.C. 23
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Same-Sex Marriage (Prohibition) Act, 2013, thediscussion of lega implicationsof the
Act on the age-long practice of femal e husband or woman-to-woman marriagesis

Very necessary.

Unlawful Marriages: The position of thisstudy isthat African female-husband and
male-daughter practices are different from the woman-to-woman marriages or
lesbianism practiced inthe Western world. WhereastheAfrican practicesareto enable
the peoplewho face challengesin child bearing, thelesbianism practiced intheWestern
world and esewhereismainly for sexud satisfaction. Thispoint will becomeclearer if
thedifferent typesof marriage are comparatively defined. There are about twenty
types of marriage*, some of which are briefly discussed below. Definition of some
typesof marriage as practiced universally will help oneto appreciate how marriage
ingtitution, thefoundation of theworld family, hasbeen abused, and hence, government
intervention through appropriatelegidations.

Same-sex marriageis between two peoplewho are of the same sex. Same-
sex marriagereferstowillful human sexud intercoursereations. Civil union otherwise
known ascivil partnership or registered partnership isalegally recognized form of
partnership similar to marriagein somecountriesof theworld®. Historicaly, in severd
societies, the unions between people assigned the same sex at birth of whatever sexua
orientation have been considered taboo®. Thishasbeen so particularly among those
of strongly religioustaboo-derived patriarcha socia moresin boththeWesternworld
and African and Asian societies. However, in some countries same sex marriageisnot
acrimeasitisnow in Nigeria. Some Western countries allow same-sex couplesto
adopt, while others forbid them to do so, or allow adoption only in specified
circumstances. In the United States, theterm civil union isused to connote astatus
equivaent to marriagefor same-sex couples. Beginning with Denmark in 1989, civil
unions under one nameor another have been established by law in severa countries,
mostly devel oped countriesin order to providelegd recognition of relationshipsformed
by unmarried same-sex couplesand to afford them rights, benefits, and responsbilities
similar to those of legally married couples”. Thereisaliterary piecethat showsthat
femal e husband or woman -to- woman marriage has been practiced in Europeeven
before the nineteenth century. Henry Fielding who published the biography of one
Mary Hamilton has given an exampl e of the practice of female husband in Europe.
Mary Hamilton’s biography was published in November 1746 under thetitle The

4 See: www.libertinethought.bl ogspot.com/2008/01/20-types-of -marriage.html accessed on 26/
02/2015

“See; www.freedomtomarry.org/pages/marriage-versus-civil-uni ons-domesti c-partnership-etc
(accessed on 26/02/2015).

46 Pomeroy S. B., Spartan Woman, (2002) Oxford University Press: Oxford, 46

47 |bid

% Henry Fielding, The Female Husband, (published anonymously in 1746). The literature is
available at; www.ebooks.adel aide.edu.au/f/fiel ding/henry/femal e-husband/ (accessed on 28/
06/2015).
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Femal e Husband. The Female Husband contains the facts about Mary Hamilton
and Mary Price.® Itisto beshown that certain types of customary marriage practiced
intheWestern and non-African countriesaresmilar tothose practiced inAfrica. These
areLevirateMarriage (U po), Sororate Marriage, Traditional Marriage, Marriage
of Convenience, Sexless Marriage, Boston Marriage, Male Daughter Marriage
and Female Husband Marriage or Woman-to-woman marriage. Themain purpose
of theseformsof marriage has been to procreate children. Many peoplewho could
not produce children ontheir own therefore adopt theseformsof marriagesin order to
preservetheir family lines. Thesetypes of marriage may not be against the public
policy. They may not offend the Same-Sex Marriage (Prohibition) Act, 2013. These
formsof marriages are different from others, such asLove Marriage, Hollywood
Marriage, Lavender Marriage, Mixed Orientation Marriage, and Same-Sex
Marriage.

Africanfemale husband isalso different from mixed-orientation marriage,
which is heterosexual marriage where one spouse is gay, lesbian or bisexual.
Furthermore, African woman-to-woman marriage is different from Lavender
Marriage, whichisamarriage between aman and awoman in which one, or both,
partiesare, or are assumed to behomosexual. It isal so different from Human-Animal
Marriage, which isamarriage between ahuman and anon-human animal. These
typesof marriageareagainst the public policy. Thepracticeswill definitely offend the
Same-Sex Marriage (Prohibition) Act, 2013. A more detailed discussion of African
customary law marriagesisnecessary in order to further distinguish the child-bearing
purpose marriagesfrom the non-child-bearing or love-making purpose marriages.

4 Mary Hamilton married Mary Price “fraudulently, disguised as a man”. According to Henry
Fielding, Mary Hamilton was born somewhere in Somerset; she was daughter of Mary and
William Hamilton. She moved to Angus country, Scotland, and at the age of fourteen she left
home in her brother’s clothes. She entered a three or four-year apprenticeship as a quack
doctor before starting business for herself. In May 1746, she entered Somersetshire from
Devonshire. She took quartersin Wells as Dr. Charles Hamilton at the house of Mary Creed,
whereMary Price, Mrs. Creed’snicelived also. On 16 July 1746, shewasmarried to Mary Price
by the Reverend Mr. Kingston, Curate of St. Cuthbert’s in Wells, who had published the
banns. The couple then traveled around Somersetshire for two months until Mary Hamilton's
arrest at Glastnbury, 13 September 1746, Mary Price of course having discovered the deception.
One Anne Johnson said to have been corrupted through Methodism, in turn corrupted Mary
Hamilton. Thetwo went to Bristol. Miss Johnson ran off with and married aman named Rogers,
also a Methodist. Mary Hamilton then dressed herself as a male Methodist teacher. Mary
Hamilton was tried for fraud at Taunton, Somerset, on 7 October 1746. She was convicted of
having married a young woman of Wells and lived with her as her Husband. See: Sheridan
Baker, Henry Fielding’s The Female Husband; Fact and Fiction. Available at: www.jstor.org/
discovery/10.2307/4605837s1d=21105974501123& uid=3738720& uid=4& uid=2 (accessed on 28/
2015). Seealso: The Female Husband or the Surprising History of Mrs. Mary alias Mr. George
Hamilton. The preview of the book is available at: www.amazon.com/The-femal e-husband-
suprising-confinement/dp/1140791761 accessed on 28/02/2015 (accessed on 28/2015).
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ThelL egal Effectsof Customary Law Marriages

Customary marriageisamarriage contracted under theindigenouslawsand customs
of aparticular community. Therearemany formsof customary marriage. Theseinclude
man to woman marriage, femal e-husband or woman-to-woman marriage, male-
daughter marriage, big dowry marriage, small dowry marriage, sororate marriage,
wifeinheritance or levirate marriage. Assaid earlier, themain purpose of all these
typesof marriageisto procreate children, especially male children. The necessary
requirementsto makeavalid marriage are consent, bride price, capacity, celebration,
andtaking homeof thebrideto the bridegroom’ shouse. Theseare condition precedents,
whichmust befulfilled.

Man-to-woman Marriage®

In most cases, African man-to-woman marriageispolygamous. Few marriagesare
monogamous as practiced in the Western world that has come under theinfluence of
Christianity. However, one of the essential requirementsfor avalid man-to-woman
marriageisthat it must be aunion of aman and awoman to create the status of
husband and wife or husband and wives™. Like statutory marriage, consent of the
partiesto be married and parental consent isparamount to ground avalid customary
marriage. In Dr. Osadiaye Osamawonyi V. Itohan Osariere Osamawonyi®? the
respondent averred that she never gave her consent to or entered into amarriagewith
the purported husband Patrick Goubadia, the Supreme Court held that consent of the
bride-to-bewasacondition precedent to marriage under Benin nativelaw and custom.
The apex Court also held that as no such consent was given, therewasin fact no
subsisting customary-law marriage at thetimethe respondent purportedly married the
petitioner. Inthat case, the petitioner went through amarriage under theMarriageAct
with the Respondent in Lagoson 21st June 1967.

On6th July 1968, the Petitioner filled adivorce petition on the ground, Inter
alia, that in 1964 the Respondent was lawfully married to one Patrick Goubadia
according to Benin nativelaw and custom. He averred that the said marriagewas not
dissolved until 14th August 1967 by a Benin customary court, which ordered the
refund of «60 bride priceto the said Patrick Goubadia. It was established in evidence
that sometime before 1966, the said Patrick Guobadiain contempl ation of aproposed
statutory marriage and unknown to the Respondent at thetime, paid the Respondent’s
father the sum of sixty poundsasbride price. Onlearning about the payment, the
Respondent in September 1966 rejected any proposa of marriage by Patrick Goubadia
and the whole idea of marriage between them was abandoned. In this case, the
Respondent’sfather isto blamefor collecting money from Guobadiawithout letting his

% Thisterm is coined to distinguish the formal marriage between a man and woman from the
woman-to-woman marriage or female husband institution, which is the main focus of this
study.

51 See: Meribe v. Egwu, infra (see footnote 106 on page 16)

®2(1972) LPELR-SC.295/1969
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daughter toknow about it. Suchmarriagefdlswithinthedefinition of “ arranged marriage’
because one of the parties, inthiscasethe wife-to-be, was not allowed to know what
was going on concerning her intended marriage. Another condition precedent for a
valid customary marriageispayment of brideprice. Itisawel | established principle of
customary law in Nigeriathat payment of bridepriceisoneof theessentia ingredients
of avalid customary law marriage™. It has been observed that scholars, writersand
indigenous peoplediscussing customary law marriage often usetheterm“bride price”
interchangeably with “dowry” . Thisusualy leadsto confusion because, strict sensu,
“dowry” (Erulyawo) meansthe property, which awoman bringsto her husband>.
Onthecontrary, the* brideprice” (Owo Ori lyawo) isaspecific price (property,
money, etc) paid by thebridegroom (or hisfamily) to thebride’ sparentsor guardians™.
Thelegal effect of bride priceisthat it createsthe status of betrothal and thereforea
special relationship between the partiesto the intended marriage. In Ogunremi v.
Ogunremi® the Court held that payment of bride price or part of thereof doesnot per
secongtituteavalid marriageunder customary law®’. Thus, in somecommunities, if a
girl inrespect of whoseint®ended marriage bride pri ce has been pai d becomes pregnant
by another man before the proposed marriage takes place, the suitor isby custom
entitled to claim the child. However, such custom, aswill be shown presently, hasbeen
condemned by the superior Courtsof recordsin many casesincluding Edet v. Essien™
Celebration of themarriageisanother customary law requirement, which follow other
requirements (i.e. capacity). Celebration of marriageincludesthe act of taking the
brideto thegroom’shouse. In most systemsof customary law in Nigeria, thereisno
marriageuntil thebrideisledtothehouseof the bridegroom or hisparentsand formerly
handed her over by parentsor guardian to arepresentative of the bridegroom’sfamily®.
Thus, in Beckley v. Abiodun®, it hasbeen judicially decided that avalid Yorubaor
Ibo marriage was not contracted until the formal handover of the bride had taken
place®?. Similarly, in Osamwonyi v. Osarmwonyi® the Supreme Court held that
according to Benin customary law, payment of dowry aonewithout cohabitation as
well did not congtitute avalid customary marriage. In Ogunremi v. ogunremi ® the
Court held that customary law marriage might be contracted by proxy. The pertinent
guestionsat thisjunctureare: if awoman who isseeking to marry awoman for herself

5 Uwogugu E. I., Family Lawin Nigeria, (3rd Edition), (1990), Heinemann: Ibadan, 67

% Staples J. A., “Dowry and Bride Price are not the same thing” . Available at: www.jasonstapl es.com/
sociology/dowry-and-bride-price-are-not-the-same-thing/ (accessed on 26/02/2015)

%5 | bid. See also: Deuteronomy 22; 28-29. | takethe view expressedinthisarticle.

% (1972) 2 UILR 466

5”Nwogugu E. I.,ibid, 73

% Nwogugu E. I.,ibid, 71

% (1932) 1NLR 47

% UwoguguE. 1., Ibid, 58

61(1943) 17 NLR 59; also I kedionwu v. Okafor (1966-67) 10 ENLR 178.

82YeboaK. Y., “ Formal and Essential Validity of Akan and Ghanaian Customary Marriages’ (1993-
1995)University of GhanaLaw Journal, Vol. X1X, 140

& Supra

5 Supra
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or for her husband or brother for the purpose of producing childrenfulfillsall these
conditions, can such amarriage bevaid? Can children begat from woman-to-woman
or femalehusband begiven al their legd rightsaswould begiven to children produced
from man-to-woman marriage?

African Female Husband or Woman to-woman Marriages

Thepracticeof fema ehusband inAfricaisdifferent fromthat practiced intheWestern
world asexemplified by theMary Hamilton's case quoted above and other homosexud
cases. A typicd femal e husband arrangement invol vestwo women undergoing formal
marriage rites; the requisite bride priceis paid by one party asin a heterosexual
marriage®™. Thewoman who paysthe bride pricefor the other woman becomesthe
sociological ‘ husband’ . The couple may have children with the help of a‘ sperm
donor’, whoisamaekinsman or friend of thefemal e husband, or aman of thewife's
own choosing, depending on the customs of the community®”. Thefemalehusbandis
thesociological father of any resulting offspring.

Thechildren belongto her lineage, not to their biological father’s. Aswill be
shownlater, insomeNigerian communitieswherefemaehusband marriageispracticed,
resulting offspring do not belong to the lineage of the femal e husband, though sheis
recognized asthe sociological father. Evenin Old Europe, marriageswere contracted
mainly for purposes of inheritance and sustenance of dynasties. InAfrican culture,
production of heirswasand still istheoverriding interestsin most marriages, hencethe
agelong preferencefor sonsasopposed to daughtersfromthemarita union®. Marriages
wereand still are contracted for purposes of forming alliances between familiesor
groupsand for love making. Particularly, in Africa, these purposes|ed to woman-to-
woman marriages, under-age marriagesand polygamous marriages. Theaim of under-
age marriageswasa so to cement friendshi p rel ationsbetween thefamilies of thebride
and thegroom. It has been asserted that child marriage wasthe most common way of
acquiring rightsinwomenin Igbo land®. Marriages contracted between two females
wereand still arereferred to asfemal e husband or woman-to-woman marriage™. Itis
aform of customary law marriages. The name attached to thistype of marriage often
creates confusion leading some peoplewho arenot familiar withthepracticetolink it

% Carrier J. M. and Murray S. O., “ Woman-Woman Marriage in Africa,” in Murray S.O and
Roscoe W. (eds.) Boy-wives and Female Husbands: Sudies of African Homosexualities,
(1998) St. Martin’sPress: New York, p.255.

% bid.

 1bid

% Nwoko K. C., “ Female Husband in Igbo Land: Southeast Nigeria”, (2012) Journal of Pan
AfricaStudies, Vol. 5,No. 1, 72

®NwokoK. C.,ibid, 73

NwokoK. C.,ibid, 73 (“Marriagesin Igbo land were not restricted to adult males and females
aone. Tolarge extent, marriages were contracted between two femal es and between underage
children until they grow up. For the latter, it was for various reasons, to ensure the continued
friendship ties of their families, and to protect especialy the girl bride from any future suitor.
Child marriage was“ the most common way of acquiring rightsinwomen.”)
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toleshianismaspracticed inthe*“ civilized” world. African practice of female husband
isnot the practice of |esbianism and has nothing to do with woman-to-woman sexua
intercourse’. Rather, African practice of femal e husband isadopted by barrenwomen
to produce children when all other optionshad failed. Usually, althoughthefemale
husband isthe onethat paysthebride price of thegirl, she hasaman who would be
performing duty of ahusband, especially the sexual function to makethegirl bear
childrenfor thefemaehusband. Infact theman comesin strictly for thisfunction. The
femal e husband to thewoman carries out the other functions of thefather beforeand
after thechildisborn. Under some customary lawsin Nigeria, certain marriagesare
contracted which may superficialy be described asthe union of two women. Onthe
surface, such arrangement may be said to contravenethe basic precept of marriageas
aunion between aman and awoman. However, thereismuch in these casesthan
meetsthe eye. Thetrue positionin each caseisthat thereisat the background aman
inwhosenameor behaf themarriageiscontracted™. Africanfemalehusbandissmilar
to the sexlessmarriage practiced in some countries of the Western world. Sexless
marriageisamarriageinwhich thereisno sex between thetwo partners. Theaim of
woman-to-womean marriageinAfricaisnever for anything concerning sexud intercourse
between thefemal e husband and the girl/iwoman she marries. Thereare many kindsof
femal e husband marriage as practiced in Nigeria. Theseincluderich but unmarried
fema e husband marriage; ma e daughter marriage; femal e children marrying for their
father; barren wifemarrying for her husband.

Rich But Unmarried Female Husband Marriage

A typicd exampleof afema e hushandisawea thy womanwhoisnot married and has
no childrentoinherit her property and preserve her family line. Experience hasshown
that in some partsof Nigeria, an unmarried but prosperous woman who desiresto
haveafamily of her own, may, if shecannot bear children, ‘marry’ another womanto
do so on her behalf. She attainsthisobjective by providing the bride-pricefor anew
wifewhowhileliving with her bearschildren’. Usudly, interna family arrangements
aremade whereby the new wife bears children by specially chosen malemembersof
thefamily or by aparamour. Themarriageisinfact contracted inthenameof amae
member of thefamily of thefinancier wealthier woman. Thismay beregarded asa
typeof “ghost marriage’ ™. The practice of female husband isnot novel to Igbo land.
However, the practice of female husband in Igbo land is different from lesbianism
practiced in Americaand European countries’™. The practice of female husband has
been seen asaway out for abarren couple. It wasacustomary way for unmarried but
matureweslthy womenwho could not havetheir own children usethefemalehusband
systemto procreate. The most significant reason for the practice of femal e husband

" NwokoK. C.,ibid, 74
2Nwogugu E. I.,ibid, 79
Nwogugu E. 1.,ibid, 79
Nwogugu E. 1., ibid, 79-80
" NwokoK. C.,ibid, 74
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wasthe production of themalechild persondity with capacity toinherit family property.
Thus, even amarried woman that could not procreate mal e or female children could
“marry” awifefor her husband. Apart from Igbo land, the practiceisalso common
among thelbibio, Annang, Oron and Efik communities of South-South Nigeria. In
Nkwa Ibiono in Ibiono Ibom Local Government Area of Akwa lbom State, one
Prophetess Ikwo I dio was said to have married many wives and took them to her
house. She brought young men towork for her aspalmfruit harvestersand to service
thosewomen to procreate childrenfor her. Prophetess|kwo Idio wasarich woman.
Beforeshedied in 2003, she had through the practice of femal e husband owned many
children who now inherit her property and keep her namedive’.

Male Daughter Marriage

Another practice devised by the peopleto have sonsin their familieswasthe use of
first daughters. Asnoted earlier, inmost pre-colonial patriarchal societiesin Southern
Nigeria, aman’sgeneration and lineagewere preserved in the personalitiesof hissons.
Thus, insuch communities, when aman wasunableto haveama e child, heappointed
one of hisdaughters, in most casesthefirst daughter, to stay back inthefamily and
procreatefor thefamily. This practiceisknown as*“ male daughter” marriage. The
existence of thispracticein parts of Southeastern and South-South Nigeriahasbeen
confirmed through interviewsavailableon theinternet””. A man who hasno malechild
may persuade one of hisdaughtersto stay behind and not to marry. The purpose of
such anarrangement isfor her to produce amal e successor for her father, and thereby
savethelinefrom threatened extinction. Thus, any child shebearswhileremainingwith
her parentsisconsidered thelegitimate child of her father right from birth. Any male
child so produced hasfull rights of succession to the grandfather’sland and title™.
Among thecommunitiesinAkwalbom and CrossRiver Statesin South-South Nigeria
the customisknown as Adiaha Ufok meaning “ daughter of the house” or “ daughter
of the family”. Recently, some women view the practice of Adiaha Ufok as an
abomination™. They arguethat such practicewas contrary to their Christian belief®.

®OkonB.A., EkpeE. L. and AnsaS. A., “Documenting the Significance of Ibibio Traditional
Marriage Gift Items. A Comparative Approach” , (2014) International Journal of Language
and Linguistics, Val. 2, No. 3, 182.

Tradition of Same Gender Marriage in Igboland, Nigeria; (this Article is available at:
www. bl ackagendarreport.com/?g=content/traditi on-same-gender-marriage-igbol and-nigeria)
(accessed on 26/02/2015)

 The custom is known as Arewa or Arhewa in Ishan custom and in Ibo custom. See: Bradbury
R. E. and LlIoyd P. C., “The Benin Kingdom and the Edo-Speaking peoples of South-Western
Nigeriaand Itsekiri” (1957) International African Institute: London, Ethnographic Survey of
Africa, Western Africa, Part X111, 80. Seealso: ThomasN. W., “ The Edo-Speaking Peoples of
Southern Nigeria” (1970) Journal of the Royal African Society, Vol. 10, 7-8; Rowling C. W.,
“Notes on Land Tenure in Benin, Kukuruku, Ishan and Asaba Divisions of Benin Province”
(1948) Government Printer: Lagos, 99.

" Visit: www.scribd.com/doc/164393675/unpf 0063 (accessed on 26/02/2015).

8 See: Ephesians 5:31 that says, “ A man leaves his father and mother and isjoint to his wife,
and the two shall be one flesh” .
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The study on female husbands has shown that in Igbo land, aman who did not havea
son could passland and economic treesto hisdaughtersif the daughterswererecognized
toplay theroleof procreating childrenfor thefamily. Inthisway, the daughter passed
from femal e hood to male hood for the purpose of procreation and inheritance. It has
been observed that the passage from femal ehood to mal ehood and therights of “ sons”
could only be accomplished and recognized through ritual s*. Adiaha Ufok could not
bemarried out; if married, such marriage might not be blissful and as such might not
last®2.

Thepracticeof Adiaha Ufokismore preva ent among the Efik and theriverine
I bibio communities. Among the Efik, the Adiaha hasfull right over her father’ sproperty
anditisnot surprising that she could act as male daughter in thefamily®. However,
amongst the Ibibio and Annang, the male daughter or Adiaha Ufok would not be
allowed toinherit property even the property personally owned by her father. The
Adiaha Ufok would be challenged by members of thelineage to stop devol ution of
such property to her. Members of the extended family usually claimed such property
to bethe property of the extended family. Such property owned by amanwho died
without amale child is known as kot Ufok or kot Ekpuk or Mkpo Ekpuk/Mkpo
Ufok in Ibibio and Annang land®. Unlike the practice of male daughters, whichis
recognized through rituals, the practice of femal e husbands does not need ritual sfor
them to inherit the property rights. The practice of Adiaha Ufok among some
communitiesin Ibibio, Annang and Efik doesnot need any rituals. Among thelghbo, the
mal e daughter or “ successor-apparent either procreates directly by going for asex
mate known as konwanna or ook for ayounger femalewho shetook in asawife
after the necessary bride-price and other traditional rites had been performed”®. In
thisway, the male daughter assumesthetraditional statusof amanand ahusbandin
the society and before the gods. It issignificant to note that during the traditional
marriagerite, thefemal e husband would still need her real malerelationtofront her or
act as her spokesperson before her in-laws®.

Female Children Marrying for their Sonless Father

Itwasandisstill common to see somefemale children of afamily collectively pay
bride priceof ayounger girl after the death of their sonlessfather inthe nameof their
eldest sister so that the new bridewould give birth to male childrento preservetheir
father’slineageand for inheritance purposes. The bridewoul d chooseabedmatefrom
thefamily of the female husbands so that shewould procreate male children. The
choice of bedmatewascritically determined and thefemal e husband had, asamatter

& Amadiume |., Male Daughters, Female Husbands: Gender and Sex in an African Society,
(1987) Atlantic Highlands: London, 188-189

82 0konB.A., EkpeE.L.andAnsaS. A, Ibid

8 0OkonB.A., EkpeE.L.andAnsaS. A, Ibid

8 OkonB.A., EkpeE.L.andAnsaS. A, Ibid

& NwokoK. C.,ibid, 75

& Nwoko K. C.,ibid, 75
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of compulsion, to assist the bridein choosing her sex partner. Therearereasonsfor the
involvement of thefemal e husbandin choosing abedmatefor thegirl. Thereasonsare:
(i) to ensure that the bedmate was a blood relation of the female husband; (ii) to
preservethebloodtieof thefamily; (iii) to ensurethat the bridewould not pollutethe
family by raising childrenfathered by miscreants, thievesor personswith aillment; (iv)
to prevent theintroduction of undesirabletraitsinto thefamily; and (v) to prevent
marrying an Osu (the outcast)®”. Thefemal e children can also marry for their father
whilealivebut have no children or sons.

The society did not look down onthe practice of femalemarriage, especialy
when the actual essence of the marriageswasfulfilled, that is, procreation of male
children. Theroleof thefemal e husband as man wasa so recognized and respected by
the peopleof thearea, including traditional rulers. To actualize the essence of the
marriage, thefemal e husband remained the sociol ogical father of any resulting offspring.
Thechildrenbe ongedtothelineageof her father, not totheir biologica father (bedmate).
Consequently, she played therole of thefather, provider, protector andindeed al the
functionsand respongbilitiesenshrinedinthe patriarcha concept whichinduded physica
protection of thefamily anditsterritory, themal eeconomic sphere, thespiritual sphere,
thesocia sphere, etc®.

Atthislevel, thefemaehusbandintheory enjoyed equa statuswith her mae
kit and kin though thiswas not the general practicein Igbo land. Among her female
mates, the Umuada, shewas regarded asaman and first among equal s, Okenwanyi.
Shewastreated likeaman and her opinion wasfirst sought inthe gathering of opinions.
Inany ceremony, sheenjoyed equd privilegewith her male counterpartsandin some
Igbo communitieslikeUguta, could break kolanut,®but only among her femaefolks.
She combined both secular and spiritual functionsand obligations. Sheparticipatedin
secret ritual sand sometimes associ ated with thema e el dersin communal ritual s®.

Married Barren Woman Marrying For Husband

Thisisanother form of female husband though dlightly different from the onejust
discussed above. |n somecommunities, it isnot strangeto see some barren married
women marry young girlsfor their husbandsasameansof securing her positioninthe
family. Thebarren wife provides her husband with fundsfor the bride-pricein respect
of anew wifewho is expected to bear children in her place™. Apart from barren
wives, somemarried women who are not fortunateto bear sonsmay also marry wives

8 Nwoko K. C., ibid, 76. See also: Emefienel. R., “The History of Ubulu People with Special
Searchlight on Ubulu-Uno (2006) Floreat Systems: Benin City, 218

& NwokoK. C.,ibid, 76

® Thisisacultura practicein Igbo land reserved only for men

©NwokoK. C.,ibid, 76

%I Thisis not peculiar to Africa alone; the practice was also recognized in the ancient Israel
communities. In ancient Israel, a childless woman could call herself a mother by giving her
maid-servant to her husband as a second wife (assuming, of course, the maid-servant did
indeed produce achild).
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for their husband in order to procreate male children for the family. Some married
women prefer marrying new wivesto their husbandsto leaving their matrimonia home
or alowing their husbhandsto diewithout children. Somelegal authoritiesarguethat
sncesuch marriageisinfact contracted inthenameof the husband, thereisno question
of onewoman being married to another®. Though that may berightly so, thefinancial
support and mora concern of thebarren or sonlesswife should not beignored especidly
wherethewomanisthe bread-winner of thefamily and the husband cannot afford the
resources needed to afford asecond wife by himself. This meansthat without the
agreement and financial support of theoldwife, it would not have been possiblefor the
poor and sonlessor childlesshusband to marry another wifeto have children.

Sororate Marriage, Wife Inheritance or Levirate, Man-to-Man Marriage, Big
and Small Dowry Marriage
Having dedt with thefema ehusband extensvely, other cusomary law marriagesearlier
mentioned can now bebriefly discussed. Theseinclude sororatemarriage, whichisa
marriageinwhich onthe death of awife; thewidower (husband) ispresented witha
subdtitute by hisdeceased wife sfamily without afresh marriage procedure™. Sororate
marriageissimilar to wifeinheritance or levirate marriage to some extent. Wife
inheritance or levirate marriage is a marriage, which on the death of aman his
widow may becomeawifeof hisbrother or other closerdativewithout theneedfor a
fresh brideprice, or forma marriage. However, in somecommunities, the customary
law recognizestheright of awidow to eect whether toremarry within her latehusband’'s
family or not. If she choosesto marry within her late husband’ sfamily, sheisat liberty
to choosewhich of her late husband'sbrothersor relativesto settledownwith asa
husband. Neverthel ess, some communitiesallow sonsto “inherit” their latefather’s
wivesother than their own mother, while other customsadmit only the brothersand
other closerd ativesto takethewivesof the deceased™. In some Nsit communities of
Akwalbom Sate, widowsprefer marrying withintheir late husband’ sfamily, including
their late husband’sbrother®.

Theredsoexist formalized, socidly recognized rel ations between two menin
Africa. Among the Zande® amalewarrior could marry ateenage boy by paying bride-
wealthto theboy’s parents. The man addressesthe boy-wife sparentsasin-laws, and

2 Williamson K., “ Changesin the Marriage System of Okrika ljo” (1962) Cambridge Journals
(International African Institute) Vol. 32, Iss. 1, 53

% Nwogugu E. I.,ibid, 79. Seeaso: AinaO. |.,AransiolaJ. A.,And OsezuaC.,“ Sexual Health
And Sexual Rights Within Marriage” (2006) Africa Regiona Sexuality Resource Centre, 4.
(TheArticleisavailableat: www.arsrc.org/downl oads/uhss/aina.pdf [accessed on 28/02/2015])

% See: www.justi ce.gov%2Feoi r%2FvIl %2Fcountry%2Fcanada_coi%2Fnigeria%2FNGA 101045.E. pdf
(accessed on 01/03/2015)

% See: www.justi ce.gov%2Feoi r%2Fvll %2Fcountry%2Fcanada_coi%2Fnigeria%2FNGA 101045.E.pdf

(accessed on 01/03/2015)

%Zande people are located in Southwestern part of Sudan, Northeastern part of Congo and the
Central African Republic.
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render servicesto them asbefitted ason-in-law. Unlike women-women marriages,
man-boy marriages end when the boy comes of age. Theformer boy-wife can now
take hisownwife, and hisformer husband can marry another boy-wife”. Thereare
also customary law marriages whose statuses are determined by the quantum of the
brideprice paid to thefamily of the bride. Theseinclude®Big Dowry” marriageand
“Smadl Dowry” marriage. Thesearecommonly practicedin Riversand Bayel saStates
of Nigeria, for exampleintheriverineareasof ljaw and Okrika®. “ Big Dowry” marriage
isamarriage wherethe married woman becomes part of her husband’ sfamily and her
children belong to that family. Thisisso because the husband paid * big dowry”, (i.e.
reasonable bride price) to hiswife's parents®. On the other hand, “ Small Dowry”
marriageisamarriage wherethe married woman remains part of her original family
and her children become membersof their mother’sfamily. The children havetheright
to inherit property from their mother’sfamily. Thisis so because the husband paid
“small dowry” to hiswife' sparents'®.

ThePosition of Law on Practicesof FemaleHusband Marriagesin Nigeria

Legal opinion onthisform of marriage from the customary courtsto the Supreme
Court gppearscontradictory. The contradictionisoverly prominent because ™

€) theNigerian Matrimonia CausesAct 1970isextremely silent onwoman-to-
woman marriage'®?;

(b) the Customary Court Edict in some states of thefederation, for example, the
defunct Bendel State, seemsto havedeclared it repugnant®,

(0 yetinthecommunitieswhereitispracticed, itisstill recognized and accepted
asaway of lifel®,

Thefollowing examplesshow theattitude of Nigerian courtstowardswoman-to-woman

marriage. In Helen OdigieV. lyere Aikal®, the court had to decide whether achild

born of awoman married to another woman isthe child of thewoman husband. The

factswereasfollows: Theplaintiff (awoman husband) sought thereturn of her childin

the custody of the defendant. According to Esan custom achildiesswomanwho desires

toraiseafamily ispermitted to marry agirl onthe payment of dowry andtolay claim

to any offspring of such agirl. Theplaintiff being childless, following Esan custom,

“Murray S. O. and Roscoe W. (ed), “ Boy-wives and Female Husbands” : Studies of African
Homosexualities, 27. (The book isavailable at: www.arcados.ch/wp-content/upl oads/2012/06/
MURRAY-ROSCO-BOY-WIVIES-FEMAL E-HUSBANDS-98.pdf [ Accessed on 01/03/2015])

% Nwogugu E. 1.,ibid, 81

% Nwogugu E. 1.,ibid, 81

100 Nwogugu E. 1., ibid, 81

101 Otekpor N., “ A Woman who is Husband and Father: An Essay in Customary Law” (2008)
Review of NigerianLaw & Practice, Val. 2, 72

102 Otekpor N., ibid,

103 Otekpor N., ibid, Seea so: Customary Court Edict 1978, Section 22(a)

104 Otekpor N., ibid

15 Helen OdigieV. lyereAika(1985) NBCL 51.
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married the defendant when she (defendant) wasten yearsold. At twenty the defendant
fal inlovewith Ukiwe, amal eteacher resident at Ewohimi, and became pregnant by
him. Thistook placewith the consent of the plaintiff, who paid the ante and post-natal
maternity feesaswasrequired by customary. When the baby boy wasborn she (the
husband) named the child Aigbesole.

Problemssubsequently arosewhen Ukiweleft Ewohimi onatransfer to Ekpoma
eighteen monthsafter the birth of Aigbesole. Whilemoving to hisnew station, Ukiwe
took thechild and hismother ongwith him. Depressed by thisact, the plaintiff brought
an actioninthe customary court seeking thereturn of her childin the custody of the
defendant. Thisactionwasin order because by Esan customtheplaintiff wasculturaly
and legally entitled to the custody of the child. Thelower court held infavour of the
plaintiff’sclaim. It wasagaingt thisdecis on that the defendant (now appellant) went to
High Court. The counsel for the appellant argued that the decision of thelower court
waswrong. Thedecisionisrepugnant to natural justice, equity and good conscience.
Furthermore, he argued that a woman cannot marry a woman and it would be
inconsistent with dictates of justiceto declare otherwise. Thetrial judge agreed with
the submissionsof the counse to the appellant. According to him:

“| agree entirely with counsel to the appellant. It is an odious custom

to permit a woman to marry a woman. It is equally atrocious and

against public policy to deprive unwilling natural biological

parents, for any reasons, of their child and vest the same on childless

parents or childless man or woman as if the child were a chattel.

This ugly custom is distinguishable from the system of child adoption

which primarily is for the welfare of the child” .

Thejudge, therefore, held that woman-to-woman marriageisrepugnant to natural
justice, equity and good conscience. The decision of thelower court whichwastothe
effect that the child belonged to the plaintiff was consequently set aside. InMeribev.
Egwu'®, the court had to decide whether a child born of a woman married to a
childlesswoman, whilethelatter wasalso married to aman, isthe child of thewoman
husband or the child of the* male husband” of the*woman husband”. Thefactswere
asfollows: Nwanyiokoli, one of thewivesof Chief Cheghekwu, because shewas
childless, married her niece, Nwanyiocha, and contracted her husband (Cheghekwu)
for the purposesof raising heirsfor her. Theniecehad childrenfrom theaffairsbetween
her and Chief Cheghekwu, one of whom wasthe plaintiff in thiscase. Nwanyiokoli
had brought the plaintiff up asher own son; she played theroleof theplaintiff’snatural
and biologicd father. Nwanyiocha, her niece and wife, lived with her and she played
theroleof ahusband. Thishgppened whileNwanyiokoli waslivingin Chief Cheghekwu's
houseasoneof hiswives. When Nwanyiokoli died, theplaintiff performed theburia
ceremony astheson of thewoman. Heinherited her property including theland which
was the subject of dispute. He had farmed on the disputed land from the time of
Nwanyiokoli’sdeathin 1937, until 1971 when the defendant trespassed onit. The

106 (1976) L PEL R-1861(SC)
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defendant was one of the children of Meribe, eldest son of Chief Cheghekwu, by
another wife. When hisfather died, Meribe hasinherited Nwanyiokoli under native
law and custom (L evirate). Thedefendant claimed that when Nwanyiokoli died, it was
hisfather, Meribe, who performed the buria ritesand inherited her property including
thedisputed land, not the plaintiff. During thetrial, evidence was given and accepted
by thelower court to the effect that:

“It is the custom of our place that if a woman has no issue, she can

marry another woman for her husband any issue from the said

woman would be regarded as an issue from the woman who married

her for the purpose of representation in respect of estates and

inheritance” 1.

Thetria judge accepted the evidence adduced beforethe court but held that while (a)
the evidence wasin accord with native law and custom, (b) Nwanyiokoli did not
marry Nwanyiochafor hersaf but for her husband, afact naturally impossible because
Nwanyiokoli isawoman; () it wasindisputablethat Nwanyiokoli treated the plaintiff
as her son. According to the judge “ the word marriage in the context is merely
colloquial, the proper thing to say being that she procured Nwanyiocha for Chief
Cheghekwu to marry” . The court found for the plaintiff, on the grounds that the
marriagewasvalidly contracted. The defendant appeal ed to the Supreme Court of
Nigeriawhich did not uphold thejudgments of thelower courts.

Accordingto Madarikan, J.S.C.. “ in every systemof jurisprudence known
to us one of the essential requirements for a valid marriageisthat it must be the
union of man and a woman thereby creating the status of husband and wife.
Indeed the law governing any decent society should abhor and express its
indignation of a woman-to-woman marriage, and where there is proof that a
custom permits such an association the custom must be regarded as repugnant
by virtue of the provision of section 14(3) of the Evidence Act and ought not to
be upheld by the court” 1%, The court, thus, set aside the decisions of the lower
courts. It declared the system of woman-to-woman marriage repugnant to natural
justice, equity and good conscience.

The third case, Okonkwo v Okagbue'® is not logically different from the
other two. It was decided in the Supreme Court of Nigeriain December 1994. The
court dwellsheavily onthelonely ratio established in 1976 by Madarikan J.S.C. in
MeribeV. Egwut®. Thefactswere asfollows: the appellant, Okonkwo, together with

107 1bid

108 | bid. Section 14(3) the EvidenceAct cited in the judgment is now section 18(3) in the current
Evidence Act (2011) which states, “ In any judicial proceeding where any custom is relied
upon, it shall not be enforced aslaw if it is contrary to public policy or isnot in accordance
with natural justice, equity and good conscience.”

109 (1994) 9 NWLR (PT. 368) 391. See also the decision of Court of Appeal, Enugu Divisioninthe
case of Emmanuel Ebele V. Augustine Ebele (2013) LPELR-21207(CA), ison al fours with
Meribev. EQwu

110 Sjpra
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hisfour brotherson behaf of whom heingtituted the action arethe surviving children of

late Nnanyelugo Okonkwo who died in 1931. L ate Okonkwo had two sisters, Mrs.

Lucy Okagbue and Mrs. VictoriaObiozo, who also survived him. Neither of these

two women had any child by their late husbands or anyone else.

Onthedesath of their husbandsboth of them returned to Okonkwo’shousehol d,
thefamily of their birth. Sometimein 1968, thirty-two years after the death of their
brother, both sisters married one Rose purportedly for and on behalf of their late
brother, without the consent or knowledge of their late brother’sfive surviving male
children. Six children were born of thismarriage, al bearing Okonkwo, as surname.
Thesix children claimed to be the children and heirs of late Nnanyel ugo Okonkwo,
and were thus entitled to inherit both real and personal property of Nnanyelugo
Okonkwo. Thechildren of late Nnanyel ugo Okonkwo protested thisdevel opment to
noavail. Their insstencethat thesix children from Rose should, at best, bereturned to
thefamiliesof |ate Okagbue and Obiozowhoindirectly, arethefathersof thesechildren
yielded no positiveresults. Thetwo sisters claimed that the marriagewasvalidly
contracted becauseit wasrecognized by Onitshanativelaw and custom. They claimed
further, that the six children arelegitimate. It was against the background of these
conflicting claimsthat the appel lant went to court. Evidence was adduced asto the
fallowing:
€) Under Onitshanativelaw and cusomasister whoischildlesscan marry another

woman for her deceased brother even where such a deceased has issues

urvivinghim,

(b) Consent of the larger family of the deceased Nnanyelugo Okonkwo was
obtained to the said marriage. The consent required wasthat of the general
family, not that of the nuclear family of the deceased. The consent required
wasonly and solely that prior to contracting of the marriage.

(© A reconciliatory meetingwasheld prior to thecourt action duringwhichit was
unanimously agreed that the marriage between thetwo sstersof late Okonkwo
and Rosewasvaidly contracted. Rosewasawife entitled to all rightsand
privilegeslikeany other married woman in Okonkwo family; her childrenare
legitimatelikeall othersin Okonkwo family household.

Deliveringjudgment, Nwokedi J., held asfollows:

“| am satisfied that some members of Okonkwo family endorsed

the action of Mrs. Okagbue and Mrs. Victoria Obiozo in marrying

Rose as a wife for their late brother. | have no alternative but to

declare that the marriage of Rose was valid under Onitsha native

law and custom, the six children are perfectly legitimate and belong

to Okonkwo family. This is more so as there is as of now no law in

Nigeria on legitimacy or otherwise” 1,

Dissatisfied with thisjudgment, the appel lant went to the Court of Appedl . Dismissing

the appeal Macaulay J.C.A inaunanimousjudgment had thisto say: “inview of the

11 Okonkwo v. Okagbue, supra
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evidenceled that both before and after the marriage, the necessary consentswere
obtained, | am satisfied that thelearned trid judgewas correct infinding that marriage
wasthe consent of thefamily inaccordancewith Onitshanativelaw and custom. ... this
appedl istotally without merit and hereby dismissed. The custody of thechildrenis
granted to thefamily of thefather into which their mother had been married” 22, Still
dissati sfied with the judgment of theAppeal Court the appellant went to the Supreme

Court of Nigeria. Theappel lant in hisbrief of argument rai sed thefollowing issuesfor

the court to determine;

€) At the court of first instance on who wasthe onus of proving Onitshanative
law and custom asit relatesto the marriageinissue? Whether the High Court
and Appeda Court wereright in placing the onuson the appel lant?

(b) Considering the evidence beforethe court of first instance, and thefinding of
thefact madeby thetrial judge, can it be said that conditionsprecedent to the
contracting of such marriage astheoneinissuewasfulfilledinthiscase?

(© DidtheAppea Court consider properly the question asto whether or not the
customevenif held established isrepugnant to natural justice, equity and good
conscience?And indeed isthe custom, considering the entire circumstances of
thiscase, not clearly repugnant to natura justice, equity and good conscience
and contrary to public policy 2
Allowingtheappeal, UwaisJ.S.Cinthelead judgment observed inter alia:
“In the present case when Mrs. Lucy Okagbue and Mrs. Victoria
Obiozo purported to have married Rose for the deceased 32 years
after his death, the marriage cannot rightly be said to be valid. It
is a fiction and a fallacy, for there is no way in which a dead
person can naturally get married to the living. It is utterly
impossible. Therefore, what, at best, happened is a marriage
between Rose and Mrs. Okagbue and Mrs. Obiozo, which is
marriage between a woman and two women. This is what this court
has held in Meribe v. Egwu* that must be regarded repugnant to
natural justice, equity and good conscience. | have no hesitation
holding that this marriage for the deceased is invalid since the
custom by which the marriage was contracted is repugnant to
natural justice, equity and good conscience. What then is the status
of the children of Rose? Are they the children of the deceased? It
is obvious from my finding that if there was no marriage between
the deceased and Rose; it is a fiction to talk of children of such a
marriage. In reality a dead person cannot procreate 32 years after
his death” .

In avery recent case of Ojukwu v. Agupusi®®, decided by the Court of Appeal in

2014, the appellant isthe head of the Ojukwu Family of Okpuno, Ebenator, Uruagu

12 |bid, p. 318 -319

113 1hid, p. 305-306

114 S,Ipl’a

115 Qupra (see: foot note 39 on page 5)

International Journal of Advanced Legal Studies and Governance, Volume 6, Number 1, April 2016 41
ISSN: 2141-6710



Nnewi, Anambra State. The 1st respondent is also of Okpuno Ebenator, Uruagu,
Nnewi extraction and from the samelarger DunukaFamily with theappellant. The2nd
respondent wasthewifeof thelate Christopher Ejimkonye Ojukwu theyounger brother
of full blood of theappellant. The said Christopher Ojukwu died in 1987, and the 2nd
respondent had three surviving daughtersfor the deceased at the time of the demise.
After thedeath of her husband, the 2nd respondent begat four children (two maesand
twofemales). It wasthe case of the appellant that the 1st respondent impregnated the
2nd respondents which resulted in the birth of the four children. However, the
respondentswhileacknowledging thefact of the 2nd respondent giving birth to those
four children post-humousof Christopher Ojukwu, neverthel ess, denied knowledge
of who their biological father is/'was even though sameisafact peculiarly to the
knowledge of the 2nd respondent and the burden of proof was on her.

Partiesjoined issues on whether it was abominable or repugnant to natural
justice or good consciencefor children to be credited to the deceased. Thelearned
trid Judgeheld that the children bornlong after the desth of their mother’ slate husband
were children of the deceased and that same was not repugnant or abominable. He
further held that fromthetotaity of thefactsbeforehim, therewasno marriage between
the 1st respondent and that the 2nd respondent and thefour childrenwerestill members
of the Ojukwu Family by Nnewi Native Law and Custom, contrary to theclaim of the
appellant whichwasdismissedinitsentirety.

Dissatisfied with the decision of thetria court, the appellant appealed to the
Court of Appeal. The Court of Appeal unanimously allowed the appeal and heldinter
alia: On bindingness of Supreme Court decisions on all other courts, the Court
held, “ The Supreme Court is the ultimate or highest court in the land and all
previous decisions of the court are absolutely binding upon all other courtswhether
the decision is correct or not until the apex Court over rulesitself in ajudgment
given per incuriam” 116, Therefore, the Court, said it wasimproper for thelearned
trial Judgeintheface of Supreme Court decisionswhether arrived at obiter or per
ratio decidendi, to rely on aHigh Court decisionin the determination of theissueat
the lower court. By virtue of theimpregnable doctrine of stare decisisor judicial
precedent the Supreme Court issuperior and at the apex inthe hierarchy of Courts'’.
On status of a customthat allows a woman to marry another woman for purposes
of raising children for her deceased brother, the Court Appeal followed the Supreme
decisionin Okonkwo v. Okagbue™® reached 20 years ago and rejected the custom,
holding:

“The institution of marriage is between two living persons.

Okonkwo died 30 years before the purported marriage of the 3rd

defendant to him. To claim further that the children the 3rd

defendant had by other man or men are the children of Okonkwo

116 See: Ratio 10 of the judgment in Ojukwu v. Agupusi supra
17 See: Ratio 9, ibid
u8 gypra
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deceased is nothing but an encouragement to promiscuity. It cannot

be contested that Okonkwo (deceased) could not be the natural

father of these children. Yet 1st and 2nd defendants would want to

integrate them into the family. A custom that permits of such a

situation gives licence to immorality and cannot be said to be in

consonance with public policy and good conscience. | have no

hesitation in finding that anything that offends against morality is

contrary to public policy and repugnant to good conscience. It is

in the interest of the children to let them know who their true fathers

are (were) and not to allow them live for the rest of their lives

under the myth that they are children of a man who had died many

decades before they were born. | hold the view that the observations

of the learned Justice of the apex Court apply to the facts and

circumstances of this case where a man who died in 1987 could

still father four children long after his death and that the learned

trial Judge had no rationale basis for distinguishing our present

case from Okonkwo v. Okagbue” 11,
Following thisdecision in Meribe v.Egwu'? made 1976, the Court of Appeal held
that: The custom of Nnewi peoplewhich alowswivesof deceased husbandsto have
post-humous children for their late husband isnot only repugnant to natural justice,
equity and good conscience but contrary to public morality and policy in that it
encourages prostitution and promiscuity gpart from stigmeti zing the children who shall
be perpetually unsure of their biological fathersby the circumstances of their birth2t,
Thecustomintheinstant caseisnot only primitive, moribund but repugnant to natural
justice, equity and good conscience and a so contrary to public policy and morality;
and in accordance with the proviso to section 14(3) of the EvidenceAct, ought not to
be enforced to declarethosefour children, the children of Christopher Ojukwuwho
had died since 1987 before they were born by the 2nd respondent. The customwhich
permitsthebearing of children by widowsfor their late husband isrepugnant to natural
justice, equity and good conscience and contrary to public policy and morality. Such
custom ought not to be enforced'.

On determination of whether acustom isrepugnant to natural justice, equity
and good conscience or contrary to public morality, the Court held that it

“...involves the value judgment of the Judge/Court which should

be objectively related to contemporary mores, aspirations,

expectations and sensitivity of the people of this country and the

consensus opinion of civilized international community which we

share.” 123

119 See: Ratio 7 of the judgment in Ojukwu v. Agupusi supra
120 Supra

21 1bid

122 See: Ratio 5 of the judgment in Ojukwu v. Agupusi supra
123 See: Ratio 8 of the judgment in Ojukwu v. Agupusi supra
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CONCLUSION

The Court’s pronouncement on same sex marriages in the Ojukwu v. Agupusi'?*
showsthat judicidly, African fema e husband or woman-to-woman marriageisequated
to same-sex marriage or homosexud practicedinthe® so-cdled civilizedworld” or by
so-civilized peoplein other parts of theworld. The Court does not want peopleto
import “same sex marriagesand unnatural behaviours® fromthe* so-caled civilized
world” intoNigeria.

There is no doubt that with improved technological developments,

we are now in a global village and accordingly our culture must

reflect these changing times yet without compromising our natural

values and ethos. Talking of international community the so-called

civilized world is now encouraging same sex marriages and

unnatural behaviours but we need not copy them to our detriment,

as it would appear that we are even now paying the bitter price of

modernity and wester nization!?s.

With greatest respect to the Court, one needsto input that although “the so-called
civilized world isnow encouraging same sex marriagesand unnatural behaviours,
such sexua behavioursarequitedifferent fromintentsand purposesof Africanfemae
husband or woman-to-woman marriages, which areto procreate children for those
who could not bear children, especially malechildren. It isdifferent from same-sex
marriage between two peopleof the same sex whosewillful intentionisto havehuman
sexual intercourserelations. Thesefour typesof marriage earlier discussed, namely,
same-sex marriageas practiced in “the so-called civilized world” , mixed-orientation
marriage, Lavender marriage and human-anima marriagearemarriagesthat constitute
unnatural behaviours. These marriages aretherefore repugnant to natural justice,
equity and good conscience and contrary to public policy and morality. If thesetypes
of marriagesare practiced in Nigeriaas customs, the Court hasenjoined in several
casesthat such customsought not to beenforced. Definitely, such marriageswill offend
the Same-sex Marriage (Prohibition) Act, 2013, but the traditional female husband
marriagethat isexclusively for procreation, will not violatethe new law.

Almost dl theauthoritiescited indicate that the Courts, especialy the superior
Courtsof records, do not approve of femal e husband or woman-to-woman marriage.
Inmost cases, the superior Courtsseed | formsof femal e husband marriagesnot only
being repugnant to equity, natural justice and good conscience but also contrary to
public morality and public policy. Thelikely legal effect isthat thetraditional practices
and their consequences may not be enforced by the Court of law in Nigeria. The
reasonisthat the customary practices are held to be contrary to public policy. The
Same-sex Marriage (Prohibition) Act, 2013 will give the Courts more powersto
illegalise female husband marriagesin Nigeria. The Courts may not enforce the

124 SJpra
125 Seer Per AGUBE, J.C.A. (P. 42, Paras. D-G) of thejudgment in Ojukwu v. Agupusi supra
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continuance of these customary law marriages. In Omaye v. Omagu? the Court of
Apped said“ customisarulewhich, inaparticular district hasfromlong usage, obtained
theforceof law”. However, the Court went further to hold that * no custom relied upon
injudicia proceeding shall beenforced aslaw if itiscontrary to public policy andisnot
inaccordancewith natura justice, equity and good conscience’'?’. That Court appears
to have sanctioned the customary practicewhereamarried barrenwifemarriesfor her
husband so that the new wife procreates children for thefamily.

Children born by thewifemarried by the barren woman belongsto her husband
and not to the barren woman or her relatives'?. The Court hasalso held that achild
born by awidow after the husband had died and she continued to livein hishouse
does not belong to the dead man but to the man that conceived her'®. However, it
must be admitted that woman-to-woman marriage has certain inherent legal and
sociologica problemsthat usually need court’ sinterpretation and determination. Such
problemincludevdidity of themarriage, determination of thereal owner of thechildren
of themarriage, children’sright to inheritance and right to occupy traditiona stool in
their respective communities. Intruth, someformsof thewoman-to-woman marriages
appear to be sourcesof social, political and traditional problemsin modern societies.
The examples of femal e husband marriages given in sub-headingsin thiswork may
encourage promiscuity and prostitution and broken homes. Children born of such
marriages may bewayward and constitute nuisancein the society becausethey lack
full parental control and care. They might be discriminated against on the ground that
they cannot tracetheir paternal roots. In addition, such personsmay not bealowed by
theeldersto occupy traditional seat astraditional rulers. Female husband or woman-
to-woman marriage has been serving very useful socio-economic and psychological
purposesin various Nigerian communities. In spite of the problems, female husband
marriageswhose purposesarefor child bearing should not be categorized legally and
judicialy among gay marriageswhose purposeisonly sexual and not for procresation.

126 (2008) 7 NWLR (Pt. 1087)

127 (2008) 7 NWLR (Pt. 1087) p. 107
128 See; Meribe v. Egwu, supra

129 Seer Ojukwu v. Agupusi, supra
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