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ABSTRACT

This review on the World Trade Organisation (WTO) Dispute Settlement
Mechanism in Developing Countries aims at discussing how WTO dispute
settlement works, the prospective benefits and hurdles to effective use of the
regime by developing countries, and some potential directions for technical
assistance and capacity building, focusing on WTO dispute settlement in
particular. The Dispute Settlement Understanding (DSU) in several provisions
has made some ways to help the developing and less devel oped countries access
the benefits provided by the DSU. Hence, the operation of the system could be
improved from the per spective of developing countries, by reforms that provide
mor e effective remedies for smaller countries and help to defray the cost of WTO
litigations and save more time and resources for these countries.
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INTRODUCTION

An effective dispute settlement system iscritical to the operation of theWorld Trade
Organisation. It will makelittle senseto spend yearsnegotiating detailed rulesininternationa
tradeagreementsif thoserulescould beignored. Inthe WTO, dispute settlement isgoverned
by the Dispute Settlement understanding (DSU), whichiseffectively aninterpretation and
elaboration of GATT Articlexxiii. Essentially the dispute settlement processof WTO s
consideredinfour phasesnamely: consultations, the panel process, the appel late process,
and survelllanceof implementation. AWTO member may ask for consultationswith another
WTO member if the complaining member believesthat the other member hasviolated a
WTO agreement or otherwisenullified or impaired benefitsaccruing toiit.

Thegoa of theconsultation isto enablethe disputing partiesto understand better
thefactua situation andthelegal claimsin respect of the dispute and to resolve the matter
without further proceedings. The manner inwhich the consultationsare conductedisup to
the partiesasthe DSU has no rules on consultations beyond that they areto be entered
intoin good faithand areto be held within 30 daysof arequest. Normally, they areheldin
Genevaand involved capital —based officials, aswell asthelocal WTO delegatesof the
parties. If consultations fail to resolve the dispute within 60 days of the request for
consultations, the complai ning party may request the Dispute Settlement Body (DSB), the
WTO body that overseesthe operationsof thedispute settlement system (DSS) to establish
apand toruleon thedispute. Thus, unlessthe member requesting the establishment of a
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panel consentsto delay, apand will beestablished within 90 daysof theinitia request for
consultations. Partiesare not required to request apanel at any particular pointintimeand
iInmost cases, apand isnot requested until considerably morethan 60 daysafter thestart
of conaultations. Thisgivesroomtothe partiesto gpproach each other for possi ble settlement
astoavoid waste of timeand resourcesin taking on apand. The panel’stask isto examine,
inlight of therdevant WTO agreements, the matter referred to the DSB by the complainant
and makesuch findingsaswill assist the DSB in making therecommendationsor ingiving
therulingsas provided for in those agreements. DSU providesthat apanel shall makean
obj ective assessment of the matter beforeit, including an objective assessment of thefacts
of the case and the applicability of and conformity with therelevant WTO agreements'.
Theresfter, thepand issuesits*interimreport”, which containsthe pand’sfindings
and recommendations. Partiesare allowed to comment on theinterim report and apanel
must respond to those commentswhen itissuesit fina report. To date, no final report has
reached adefiniteoveral result than aninterim report, although somesignificant changesin
wording have been madefrom timetotime?. If apanel findsthat aWTO rule hasbeen
violated, it typically recommendsthat the measurefound to bein violation of WTO rules
be brought into conformity with thoserules. Pand sare authorized to make suggestionson
how that recommendation could beimplemented, but most panelstend not to do so.
Afteritscirculation to the WTO members, thefind reportisreferred tothe DSB
for formal adoptionwhichisto take placewithin 60 days unlessthereisaconsensusnot to
adopt thereport or an appeal of thereport to theWTO A ppellate Body. This* negative
consensus  ruleisafundamental changefromthe GATT dispute settlement system where
apositive consensus was needed to adopt apanel report thus permitting a dissatisfied
losing party to block any action on the report. Now, aslong as one member wantsthe
report adopted, it will be adopted. However, whilethelosing party cannot block adoption
of areport, aright of appeal isavailableif the party wishesto apped. If apanel reportis
appedled, after thecompl etion of theapped, itisadopted asaffirmed, modified or reversed
by the Appellate Body. The above devel opment iswelcomed asin the previous cases
wherethelosing party can frustrate or stop the report from being implemented asthe
requirement isthat, there should be consensusof al partiesinvolvedinthe particular case.
For panels, the DSU setsasagoal that thefinal report should beissued to the
partieswithin six monthsof panel’scomposition and that thereport should becirculated to
al membersof the WTO within ninemonthsof the pandl’scomposition or establishment.
Thishasnot been possible asthereport has been circul ated between twelve and fifteen
monthson theaverage (12 - 15 months). The possibility of an appeal isanew feature of
the WTO dispute settlement system. The appellate Body consistsof sevenindividuals,
appointed by the DSB for four-year terms. TheA ppellate Body hears appeal s of panel
reportsin divisonsof three, athoughitsrulesprovidefor thedivision hearing acaseto
exchangeviewswith the other four Appellate Body membersbeforethedivisonfinalises

L Article 11 of Dispute Settlement understanding.
2TheWorld Trade Review, July 2006.
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itsreports. Themembersof the division that hearsaparticular appeal are selected by a
secret procedurethat i sbased on randomness, unpredictability and the opportunity for al
membersto servewithout regard to national origin. TheAppellate Body isrequired to
issueitsreport within 60 or at most 90 daysfrom the date of the appeal, anditsreport is
to be adopted automatically by the DSB within 30 days, absent consensusto the contrary.
TheAppelateBody’sreview islimited toissuesof law and legal interpretation devel oped
by the panel. However, the A ppellate Body hastaken abroad view of itspower toreview
panel decisionsasit hasthe express power to reverse, modify, or affirm panel decisions,
though the DSU does not discuss the possibility of aremand to a panel. Partly asa
consequence, theAppellate Body hasadopted the practice, where possible, of completing
theanaysisof particular issuesin order to resolve caseswhereit hassignificantly modified
apane’sreasoning. Thisavoidsrequiring aparty to start thewhole proceeding al over as
aresult of thosemodifications.

Thefinal phase of the WTO dispute settlement processisthe survelllance stage.
Thisisdesigned to ensurethat DSB recommendations, based on adopted panel/Appellate
Body reports, areimplemented. Inthesurveillancefunction, theoffending member isrequired
to stateitsintentionswith respect to implementation within 30 days of theadoption of the
applicablereport(s) by theDSB. If immediateimplementationisimpracticable, amember
isto beafforded areasonabl e period of timefor implementation.

If aparty failstoimplement the report within areasonable period of time, the
prevailing party may request compensation. If that isnot forthcoming, it may request the
DSB to authorizeit to suspend concessionsthat is, to takeretaliatory action, owed tothe
non-implementing party. DSB authorizationisautomatic, absent consensusto the contrary,
subject to arbitration of thelevel of suspension if requested by the non-implementing
member, suspension of concessionsisviewed asalast resort and the preferenceisfor the
non-implementing member to bring itsmeasuresinto conformity withitsobligations.

WTO member states can usethismechanism to shinethe spot light of international
lega scrutiny ontheprotectionist practicesof ther trading partners. Thisrule-of-law system
isespecidly important for devel oping countries, which typically lack the market sizeto
exert much influence through more power oriented trade diplomacy. Indeed, some poorer
countrieshave used the WTO dispute settlement system to greet effect, provingthesystem’s
worth from adevelopment perspective. Of course some devel oping countriesalso have
accessto dispute settlement proceduresin preferentia trade agreements. Such bilateral or
regiona mechanisms, however, haveyielded fewer benefitsin practice. Thisisbecause
they cover fewer partners, and often do not have the samein-depth coverage of areasthat
areespecidly sdient for devel oping countries, likeagriculture. Neverthel ess, thetechnical
and legal complexity of thisregimemakesit difficult for other devel oping countries, to
effectively usethe system, many of which havenever filedaWTO dispute, despite having
repeated ground to do so.

How WTO Dispute Settlement Works
A WTO dispute proceedsthrough three main stages: consultation, formal litigation (panel
procedures and appellate body); and, if necessary, implementation (compliance and
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arbitration pands). All disputes start with arequest for consultations, in which themember
government, bringing the caseto the WTO (the complainant) setsout itsobjectionstothe
trade measure(s) of another member government (the defendant). Thetwo sidesarethen
required to consult for 60 dayswiththegoa of negotiating amutualy satisfactory solution
tothedispute. Interestingly, alarge proportion of cases are successfully resolved during
consultations; 46% of al disputesbrought tothe WTO end at thisstage, and three quarters
of thoseyield at least partial concessionsfrom thedefendant®. If consultationsdo not result
inamutua ly satisfactory solution, the complainant can request apand proceeding, marking
thestart of theformal litigation stage. Panelsare comprised of threeto five personswitha
background in trade law, agreed to by the partieson acase by casebasis.

Therearetypicaly two roundsof testimony, including from other countries (third
parties) that notify theWTO of a“ substantial” interest inthe case. Thepand then circulates
an*“interimreport”, offering both sidesan opportunity to comment and seek clarification.
Thecomplainant and defendant can il negotiate asettlement at thispoint. Infact, another
thirteen per cent* of all casesend at thisstage beforearulingisrendered. If not, the panel
issuesitsfind report, whichisthen adopted by the WTO, unlessone of two thingshappens.
First, thetwo sides can agree not to adopt the panel report for whatever reason, athough
to date this has not happened. Secondly, one or both sides (but not third parties) can
appedl the pand’sreport, which happensfrequently. We submitted that sincethird parties
with substantial interest arealowed to sendin testimonies, they too should bealowed to
appedl thepand report if itisnot favourableto themtojustify their input.

TheAppd lateBody (AB) handlesthesegppedls. Unlikepands, theAB isastanding
body of jurists, which isdesigned to ensure greater consistency acrossitsrulings. TheAB
istasked with hearing testimony from the parties, and any third parties, on how the panel
may haveerredinitslega reasoning. TheAB can uphold or overturnthe pand inwholeor
inpart, anditsdecisonisfina. If thisverdict favoursthe defendant, the caseends. If this
verdict, instead favoursthe complai nant, the dispute may proceed to theimplementation
stage. TheAppellate Body consisting of jurist who arelearned intradelaw isagood thing
butitwill bebetter if the pands(made of government official and non-legal personndl) are
jurist asto avoid somefundamental errorsor flawsat the early stage.

When adefendant isruled against, the panel and/or AB callsforitto bring its
measuresinto compliancewithitsWTO obligations. What thismeansin practiceis, itsdlf,
often contested. If the complainant feel sthat the defendant have not taken appropriate
deps it can subsequently request a* compliance” pand. Thispand, whichisoften comprised
of theorigind panel members, must determinewhether the defendant’ seffortshave, infact,
brought itsmeasure (s) into compliance. If not ajudgment that the defendant can apped to
the AB —the complainant can request a second panel to set the level at which it can
“retaliate’” againg thedefendant. Thisinvolvesimposing tariffson the defendant’ sexports.

% Busch, M.L and Reinhardt E. (2003). Developing countries and GATT/WTO Dispute Settlement.
Journal of World Trade 37(4), 719-735.
41bid
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Itisessential to note two things about retaliation. Firstly, requestsfor authorization to
retaliate are rare>. Secondly, it is up to the complainant and not the WTO, to follow
through on thisauthorizationtoretaliate, and thisisrare till®. What makesthisrareisthe
fact that toimplement theretaliation always prove difficult asone needsthe cooperation of
some other parties who may serve as alternatives for the defendant market. What is
remarkableisthat despiteitsblend of law and politics, the system works, and worksquite
well. Itisworthy of notethat two thirdsof the disputesbrought for adjudicationin Geneva
areresolved to thefull satisfaction of the complainant. Devel oping countriesare not I eft
out, even in their disputes against the devel oped countries, they get satisfaction and
acknowledgethat the systemisuseful to them-devel oping countries’. Thishashelpedthe
Global trade disputeto resolveissuesand partieshave respect for thedisciplinethat is
exhibited infinding lasting solutionsto trade dispute.

WTO Dispute Settlement from a Development Per spective

Tradeliberalization promises considerablereturns, but it comeswith someriskssuch as
thepossibility that aforeign government will succumb to lobbying by itsown domestic
producersand grant them protection. Thiscould undermineadeve oping country’sinterest
inre-allocating resourcesto the affected export sector, since poor countriestend to have
fewer aternative export markets, and fewer export goods. Asaresult, themereanticipation
of such protectionism can deter or dilute much needed tradereformin devel oping countries.
The WTO digpute settlement system can hepinsureagaingt thisrisk by maintaining market
accessonceitiswon, thereby encouraging devel oping countriesto embark on an open
trade growth Strategy.

The conventiona wisdom of course, isthat devel oping countriesface substantial
hurdlesinusing WTO dispute settlement.® Foremost among these, istheir lack of market
sizewithwhichto credibly threaten retaliation for non compliance. In other words, the
concernisthat evenwith alegal victory in hand, adevel oping country may not beableto
compel thedefendant to liberdize, snceitsthresat to retaliate, lacks credibility. Thismay
deter devel oping countriesfrom filing complaintsinthefirst place. A devel oping country
may aso bereluctant toinitiate adi spute because of fearsof reprisals, such assuspension
of foreignaid or unilateral trade preferences.

In additionto these difficulties, which aretruefor small developed countriesas
well, developing countriesface aunique problem; thelack of legal capacity. Totakefull
advantage of WTO law, developing countriesneed thefacility to aggressvely pursuetheir
rightsin theincreasingly complex legal trade regime. For such capacity, acountry must
have severa things. It needsexperienced tradelawyersto litigate acase, but al so seasoned

5 In fact complainants have asked for authorization to retaliate in just seven out of the hundreds of
cases handled by the WTO

& Complainants haveretaliated in only three cases as at the time of thiswriting

"Busch, M.L. and Reinhardt E., op cit. @pp.725-732

8Hoekman, B.M., and Mavroidis, P.C “WTO Dispute Settlement, Transparency, and surveillance’,
World Economy 23(4), (2000) pp. 527-542.
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politiciansand bureaucratsto decidewhether itisworth litigating acase, whichisarguably
themost critical stage of the process. It needs astaff to monitor trade practices abroad,
but al so the domesticingtitutions necessary to participatein international negotiationson
complexissues, like hedth and safety standards, which figureso prominently ontheWTO's
agenda. Thefact isthat, many developing countrieslack evenasinglefull-timeWTO
representative, let alonethe necessary dedicated trade negotiation bureaucracy at home.

It might seem that devel oping countries stand to benefit littlefrom WTO dispute
settlement with the mentioned obstaclesin mind. But thisisfar from the truth, poorer
complainant havefiled and won concessionsfrom largeindustrialized statesin awide
variety of disputes, with millionsof dollarsat stake. These casesinvolved exports of
underwear (COSTA RICA V. US), SHRIMP (THAILAND and PAKISTAN V. US),
wool shirts(INDIA V. US) gasoline(VENEZUELAAND BRAZIL V. US), SARDINES
(PERU V. EUROPEAN COMMUNITIES) and poultry (BRAZIL V. EUROPEAN
COMMUNITIES)® among other products. These devel oping countries have succeeded
inmaking effective use of the WTO dispute settlement despitetheir lack of acredible
threat to retaliate because their wealthier counterparts have benefitted from the fact that
defendantsworry about the normative condemnation that goesa ong with alega defedt,
rather than threats of direct retaliation asit were. In other words, defendants prefer to
avoid being found* non-compliant” because such alabel may damagetheir prospectsof
gaining compliancewhenthey, inturn, fileascomplanants. Thisway, defendant governments
may valuetheintegrity of themultilateral traderegimeover the outcome of asinglecase.
Thisshowsthat poor complainants can uselega victoriesat theWTO toweighinonthe
domestic political debatesover freetradewithin defendant countries, asthey look to gain
market access. The effectiveness of WTO dispute settlement derives more from these
intangiblesthan from trade sanctions, which arerare, and which could never havebeena
crediblefactor inthe dozens of caseswhich wealthy defendants have conceded to poor
complanants.

Viewed fromthisperspective, theemphasisonretdiation at the WTOismisplaced.
Whileitistruethat larger countries can more credibly threaten to retaliate, threats of
retaliation are not the key to the system. As Robert Hudec™ explained, other provisionsof
theWTO “makelega complainantswithout retaliation quiteabit moreeffectivethan they
were” under the GATT. Hefurther observed that theinability of poor countriestoretdiate
“isaproblem, but it isa separate problem that has nothing to do with the utility of the
dispute settlement procedurefor adevel oping country complainant” .t A few developing
countries, such asBrazil and India, havelaunched arelatively large number of disputes,
whileothers, like Chinaareincreasingly, activein dispute settlement asthird parties, seeking
to gain experience with the system. Nevertheless, therecord of dispute outcomestestifies

®Hudec, R. " A statistical profile of GATT Dispute Settlement cases: 1945-1989", Minnesota Journal
of Globa Trade (1993).

10 Hudec, R.E (2002) “ TheAdequacy of WTO Dispute Settlement Remedies’, in Hoekman, B., Aaditya,
M. and English, P, (eds.), Development, Trade and the WTO, World Bank, Washington DC.

1 1bid
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totheacutenessof thelega capacity problem for smaller and poorer countriesin developing
world. To be sure, despite their weak market power, the poorest complainants have
nonethel essmanaged to get larger defendantsto concedefully in over 40% of their cases™?.
Yet their devel oped counterpartsgain full concessionsin nearly three-quartersof their
complaints®. Thisisnot just anartifact of differencein economic size. Whilethesystemis
clearly workingfor al complainants, it isworking better for thosewith the know-how and
practical knowledge and ability to take maximum advantage of thelegal opportunitiesthe
system affords. Thereisno proof to show that thelegal decisionshanded down by the
WTO arepoliticaly biased against devel oping countries. Devel oping countries, asit turns
out, areno lesslikely towin aruling than weal thier complai nants.*4

Moreover, defendantsarejust aslikdy to comply with arulingwon by adevel oping
country asthey arewith aruling won by awealthier complainant. The problemisthat
developing countriesarefar lesslikely than richer onesto induce a settlement beforea
rulingisissued. Thatis, wedthier countriestend to resolvethe r disoutesthrough negotiation,
either in consultationsor at the pand stage beforeaverdict, whereaspoorer complainants
areunableto get defendantsto offer substantial concessionsat these pointsin the process.
For examplein trade disputes between the United States and the European Union, all
casesyielding concessionshave ended beforethe pand rules. It isessentia that developing
countriesemul ate the devel oped countriesby closingthegapin“Early Settlement”. This
will enhanceaharmoniousand cordia relationship, thereby reducing thetime and energy
expended on litigation. Thistime could be channeled to better usein other transaction
between the parties.

Prioritiesfor Capacity Building and Technical Assistance
Thereareseverd prioritiesfor cgpacity building and technica assstance. First, developing
countriesneed moreaccesstoinformation onthe WTO legdlity of the measuresemployed
by their mgor trade partners. Thisinformationisvita not just in thinking about “How” to
prosecute acase, but “Whether” to prosecute acase. Institutions like the Agency for
International Trade I nformation and Cooperation (Al TIC) offer assistanceto developing
countriesininterpreting trendsin the globa economy, and theAdvisory centreonWTO
law provides subsidized legal assistance. To closethe early settlement gap, devel oping
countries need to bridge the important contributions of these and other institutions,
particularly with respect to eval uating the meritsof acase” before” itisfiledin Geneva, and
articulating anegotiating strategy towin concessionsbeforealega verdictisissued. The
longterm goal, isto build-up thisexpertisein the capital s of developing countries, butin
the short-term, thefocusmight beon fundingingtitutionsliketheAdvisory centretoincrease
staff and tacklethis broaden mandate, or devel op otherstofill thisrole.

Secondly, devel oping countriesa so require assistancein monitoring compliance

2\World Bank (2003)

8 Busch and Reinhardt 2003

14 Both groups win about 60% of the time, with only alittle variation from that figure depending on
how you define the “develop” categories.
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with the WTO verdictsthat they win. The domestic and foreign trade associationsand
consumer groups can play akey rolein thisrespect. Indeed, those organi zations have
strongincentiveto keep track of protectionist practiceson behaf of their congtituents, and
often haveinformation that government need to monitor compliance. The challengefor
devel oping countriesisnot only to sponsor domestic trade associations and consumer
groups but to forge contactswith foreign ones. A British consumer group for example
assisted Peruin chalenging Europe straderestrictionson sardines, ™ an dly that will prove
crucid inmonitoring futurecompliance. Thisforging dliancewithforeigntradeassociations
and consumer groups is also highly cost effective for making better use of WTO
dispute settlement, since resources are shared across awide variety of organizations
with local expertise. Wealthy countries should be advised toinvest in capacity building
and technical assistance to devel oping countriesasaway of making the countriesmore
successful inWTO dispute settlement and reduce chegting in the system generally, which
inturn may hurt wealthier countries, not just the poor ones. L esser successin dispute
settlement would a so haveachilling effect on thewillingness of devel oping countriesto
negotiatefuturetraderounds. Investing in capacity building and technica assstanceshould
thusbeapriority for the WTO membership asawhole, especially asameansof closing
theearly settlement gap.

Recognition of the I nterestsand Needs of Developing Countries
Inthe preambl e of the WTO agreement, WTO membersexplicitly recognizethe need for
positiveeffortsdesigned to ensurethat devel oping countries, especialy theleast devel oped
countries, areintegrated into the multilateral trading system and secureashareinthe
growthininternationa tradecommensuratewith theneedsof their economic devel opment.t6
A largemajority of WTO membersare devel oping countriesand someareregarded as
least devel oped countries. Inthe DohaMinisterial Declaration adopted at the close of the
fourth sesson of theministerid conferencein Dohain November 2001, the WTO members
noted:

International trade can play a major role in the promotion of economic

development and the alleviation of poverty. We recognize the need for

all our peoples to benefit from the increased opportunities and welfare

gains that the multilateral trading system generates. The majority of

WTO members are developing countries; we seek to place their needs

and interests at the heart of the work programme adopted... we shall

continue to make positive efforts designed to ensure that developing

countries and especially the least developed among them secure a

share in the growth of world trade commensurate with the needs of

their economic development. We recognize the particular vulnerability

of the least developed countries and the special structural difficulties

they face in the global economy. We are committed to addressing the

15 Shaffer, G and Mosoti V. (2002) “ EC Sardines: A new model for collaboration in Dispute Settlement”
Bridges 6(7) October, pp: 15-22
1BWTO Agreement, Preamble, Second paragraph
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marginalization of least-developed countries in international trade and
to improving their effective participation in the multilateral trading
system... We are determined that the WTO will play its parts in building
effectively on these commitments under the work programme we are
establishing.'’
Theinterest and needsof devel oping countriesandin particular, least-devel oped countries
are, sncethe 2001 Dohasesson of theministerial conference, morethan ever beforeare
at the heart of theWTO'sactivitiesand concerns.

Special and Differential Treatment for Developing Country Member s

WTO law providesfor many specia provisionsinfavour of devel oping andleast-devel oped

countries, taking into account their particular needsand intereststo ensurethosedevel oping

countriesand especialy theleast devel oped countriesareintegrated into the multil ateral
trading system and increasetheir shareininternational trade. Theseprovisionsprovidein
many areasfor fewer or lessdemanding obligations, longer periodsfor implementation
andtechnica assstance. Inthe DohaDecision on Implementation I ssuesof 14th November,

2001, membersagreed that the Committee on Tradeand Deve opment should be instructed

asfollows:

I. Toidentify those special and differential trestment provision that are already
mandatory in nature and those that are non-binding in character to consider the
legal and practical implications for developed and developing members of
converting specia and differential trestment measuresinto mandatory provisons,
toidentify thosethat membersconsider should be made mandatory and to report
to the General Council with clear Recommendationsfor adecision by July 2002;

. To examineadditiona waysinwhich specid and differential treatment provision
can bemadeeffective, to consder ways, includingimproved information flows, in
which developing countries, in particul ar the | east-devel oped countries, may be
assi sted to make best use of specia and differentia treatment provisions, andto
report to the General Council with clear recommendationsfor adecision by July
2002; and

il To consider in the context of thework programme adopted at thefourth session
of the ministerial conference, how special and differential treatment may be
incorporated into thearchitecture of WTO rules'®

Increasing Trade Oppor tunities

Pursuant to Article XXXVII: | of part IV of the GATT 1994, entitled Trade and
Development,® WTO membersmust “to thefullest extent possible”’ givehigh priority to
thereduction and elimination of barriersto tradein products currently or potentially of
particular export interest to devel oping country membersand refrainfromimpos ng higher

17 DohaMinisterial Declaration, 14 November, 2001, WT/MIN (01)/DEC/1 Paris, 2& 3
18 Para, 121. Of the Decision, WT/MIN(01)/EC/17
19 Part |V was not part of the original GATT 1947 but was added in 1965

International Journal of Advanced Legal Studies and Governance, Vol.5 No. 1, April 2015 9
ISSN: 2141-6710



tariff or non-tariff barrierstotradewith devel oping country members. Also, Article XX XV1:8
of part IV of the GATT 1994 incorporatesinto WTO law the principle of non-reciprocity
intrade negati ati ons between devel oped and devel oping country memberswhoseprovisons
dates

The developed country members do not expect reciprocity for

commitments made by them in trade negotiations to reduce or remove

tariffs and other barriers to the trade of developing country members.

The 1979 Decisonon Differentia and More Favourable Trestment commonly referred to
asthe" Enabling clause’ further elaboratestheprovisionsof part 1V of the GATT 1994.2
TheEnabling Clausedlowsdevel oped country membersto depart fromthe MFN trestment
obligationintheir trade relationswith devel oping countries and to grant these countries
“differential and morefavourabletreatment”. The Enabling Clause statesin relevant parts:

Notwithstanding the provisions of Article 1 of the General Agreement,

members may accord differential and more favourable treatment to

developing countries, without according such treatment to other
members.

Devel oped country membersarethusallowed to grant preferentia tariff trestment
to devel oping country members. M ost devel oped country members have done so under
the Generalized System of Preference(the* GSP”), first adopted asapolicy by UNCTAD
in 1968. A high percentage of the exports of developing countriesiscovered by GSP
schemes and thus benefitsfrom preferentia tariff treatment. The Enabling Clausealso
providesfor differential and morefavourabletreatment with respect to non-tariff measures
and allows devel oping country membersto enter into regional or global arrangements
amongst themselvesfor mutua reduction or dimination of tariff and under certain conditions,
non-tariff barriersto trade.

M easuresin Support of Economic Development
Article XVIII of the GATT 1994, entitled “Government Assistance to Economic
Development”, recognizesthat it may be necessary for devel oping country members*®to
takeprotectiveor other messuresaffectingimports’ inorder toimplement their programmes
and policiesof economic devel opment. Specifically, sectionsA, Cand D of Article X V111,
the*infantindustry” sections, allows, under certain conditions, devel oping country members
to modify or withdraw tariff concessionsor to take other GATT incons stent measuresin
order to promotetheestablishment of aparticular industry. Also section B of Article X VI,
(the" balance of payments’ section) allowsunder certain conditions, devel oping country
memberstoimpose quantitativeresirictionsonimportsin order to safe-guard their externa
financia position andto ensurealevd of reservesadequatefor theimplementation of their
programmesand policiesof economic development.2

The SCM Agreement recognizesthat subsidiesmay play animportant rolein
economic devel opment programmesof devel oping country members. Thisagreement thus

2B|SD 265/203
2 See al so the Uruguay Round Understanding on the Balance of payments provisionsof GATT 1994
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providesthat the general prohibition on export subsidies doesnot apply to developing
country membersthat have aper capitaincome bel ow $1000 per annum?. The safeguards
agreement allows devel oping country membersto extend the period of application of a
safeguard measurefor aperiod of up to two yearsbeyond the normal maximum period of
eight years. Developing country membersmay also apply asafeguard measureagainto
theimport of aproduct that has been subject to such ameasure, earlier than devel oped
country membersarealowed.?

TheAgreement on Agricultureimposes on devel oping country membersless
demanding requirementsregarding thereduction of, for example, agricultura export subsidies
andtariffson agricultura imports. Devel oping country membersarerequired to reducethe
budgetary outlaysfor export subsidiesandthe quantitiesbenefiting from such subsides
by 24 and 14 per cent respectively. Developed countries must reduce by 36 and 21
percent respectively. Therequired average reduction of tariffsof developing country
memberswas 24 percent, while devel oped country membershad to reducetheir tariff by
36 percent?*. Article XI1:1 of the GAT Srecogni zesthat particular pressuresonthebaance
of paymentsof amember inthe process of economic devel opment “may necessitatethe
use of restrictionsto ensureinter alia, the maintenance of alevel of financial reserves
adequatefor theimplementation of itsprogramme of economic development”. Asunder
ArticleXV1I1 of theGATT 1994, theuse of restrictionsfor balance of payments purposes
is, therefore, alowed subject to specific conditions.

ArticleX1X:2 of the GATT providesthat the process of liberalization of tradein
service must take place with due respect for national policy objectivesand thelevel of
devel opment of individual members. For devel oping country membersthere must be
“appropriateflexibility” for opening fewer sectors, liberdizing fewer typesof transactions,
progressively extending market accessinlinewith their devel opment situation and attaching
to such market access conditionsaimed at achieving the objectives of increasing their
participationinworldtradein services.

Longer Periodsof | mplementation (Additional Time)

Many WTO agreementsprovide that devel oping country membershavelonger periodsto
implement the obligations under those agreements. The TRIPS Agreement for example
granted devel oping country membersadelay of application of the TRIPS provisionsuntil
1% January 2000.Devel oped country members had to apply the TRIPS provisions as of
18 January 1996. Under theAgreement onAgriculture, devel oping country membershave
tenyears, instead of the“normal” six years, toimplement their reduction commitments®.
The Decision of 14th November 2001 of the Ministerial Conference at the Dohasession
on implementation issuesincludes anumber of provisionsto make “ additional time”

2 Article27.2and Annex V11 of the SCM Agreement.

Z Article 9.3 of the safeguards agreement

2 United Nations Conference on Trade and Devel opment: Dispute Settlement —WTO overview, New
York and Geneva2003 UNCTAD/EDM (Misc.232/Add.//

% Article 15.2 of the Agreement on Agriculture
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provisioninthe WTO agreements more specific. We submit that thislatitude no doubt has
enabled the devel oping countriesto make necessary adjustment whilelearning fromthe
devel oped countriessometechnicaitiesof how to maximizetheir gainfromtheWTO and
its Dispute mechanism. Therecognition of thefact that devel oping countriesneed more
time to put their house in order as compared to developed countries is a welcome
development. Such should encourage the devel oping countriesto seethat they will not be
cheated intheir transactionsas disadvantaged group.

Limitations on Action against Products Originating in Developing Country
Member s(Anti-Dumping M easur es)

Severa WTO agreementsthat allow actionsagaingt fair and unfair trade of members, such
astheAnti-Dumping Agreement (ArticleVI, GATT 1994) the SCM Agreement (Article
XVI & Annex | A (Article 2)) and the safeguards Agreement (1995 WTO Agreement),
limit the possibility to take action against devel oping country members. TheAnti-Dumping
Agreement requiresdeve oped country memberscons dering thegpplication of anti-dumping
measuresto give* specid regard” to“ the specid situation of devel oping countries’? before
applying anti-dumping dutiesaffecting theessentid interestsof deve oping country members,
developed country member must first explorethe possibilitiesof constructiveremedies
provided for by the Anti-Dumping Agreement.?” Under the safeguards Agreement,
safeguard measuresshd | normally not beapplied againg aproduct originatinginadeve oping
country member aslong asthat member’ s share of imports of the product concernedin
theimporting member does not exceed three percent.?2 The SCM Agreement requires
developed country membersto terminate any countervailing duty investigation of aproduct
originating in adevel oping country assoon asit hasbeen determined that the overdll level
of subsidesgranted upon the product concerned does not exceed two percent of itsvalue,
or the volume of the subsidized imports represents|ess than four percent of the total
importsof thelike product intheimporting member®.

Technical Assistanceand I ncreased Trade Opportunities

Many WTO agreements like the SPS Agreement, the TBT Agreement, the TRIPS
Agreement, the Customs Valuation Agreement and the DSU specifically providefor
technical assstanceto the devel oping country members. Thisassistancemay begivenon
abilateral basis by the developed country members, or may be given by the WTO

% Article 15, first sentence, of the Anti-Dumping Agreements, see also paras. 7.1 to 7.4 of the Doha
Decision on Implementation Issues, WT/MIN(01)/DEC/17.

Z Article 15, second sentenced, of the Anti-Dumping Agreement.

BArticle9.1 of the safeguards Agreement. (However, if theimport of all developing country members
with less than three percent import share collectively account for more than nine percent of the
total imports of the product concerned, safeguard measures may be applied).

2 Articles 27.10 of the SCM Agreement. However, if imports from developing country members
whose individual share of total imports represents less than four percent collectively account for
more than nine percent of the total imports of the like product in the importing member than the
countervailing duty investigation must not be terminated.
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Secretariat. At theDohasesson of theministerid conferencein November 2001, devel oping
country membersmadetheir participationinanew round of tradeliberdization negotiations
“conditiona” uponasgnificant increasein technica assistanceand capacity building efforts
inorder to enablethemto participate effectively inthe new round and to allow them to
benefit fully fromtheresults. The WTO hasthereforeembarked on aprogrammeof grestly
enhanced support for developing countries. Thishasresulted in anotableincreaseinthe
WTO'sbudget and generous donations from devel oped country membersto the Doha
Deveopment AgendaGloba Trust Fund. From 1998, availablefundsfor technicd assistance
hasrisen by 340 percent in 2002%. The WTO hasd so significantly improved coordination
with other international organizationslike World Bank, IMF, UNCTAD etcintheso
called integrated framework, with regional banks and regional organizationsand with
bilateral government donors. TheWTO consider that “[a] sssing officid sfrom devel oping
countriesintheir effortsto better understand WTO rulesand proceduresand how these
rulesand procedures can benefit devel oping countriesisamong the most important aspects
of the organization’swork” 3.

TheWTO secretariat andin particular thetechnica cooperation DivisSon, organizes,
mostly in responseto aspecific request from one or more devel oping country members,
genera seminarson the multilateral trading system and thework of the WTO; technical
seminarsand workshopsfocusing on aparticular areaof tradelaw or policy, and technical
missionsto ass s devel oping country memberson specifictasksre ated totheimplementation
of obligations under the WTO agreements such asthe adoption of trade legislation or
notifications. In 2002, the WTO secretariat organized 514 technical cooperation activities
ascompared with 349 in 20013,

The WTO secretariat and in particular the WTO training institute, which was
established in 2001, also organizestraining courses, which held at WTO headquartersin
Genevaandrunfor aslong as 12 weeksand cover thefull range of WTO issues. In 2002,
300 government officialsof devel oping country membersreceived anintensivetrainingin
WTO law and policy®. The WTO organizes a programme known as Geneva week,
whichisaspecia week-long event bringing together representatives of WTO member
countrieswho do not have permanent missionsin Geneva. Thisweek coversal WTO
activitiesand includes presentations by other international organizationsbasedin Geneva.
Thiswasorganized twicein 2002. Snce 1997, theWTO secretariat hasa so beeningalling
Reference centresin devel oping countries®. These reference centresallow government
official sto accessessential documentsinstantly viathe WTO website. Asof March 2002,
109 reference centres had been established in 88 countriesincluding 54 inAfrica, 16inthe

% Figure projected WTO secretariat fact sheet on technical cooperation, 28, March 2002 (www.wto.0rg)

% |bid

%2 |bid

% Ibid: In 2001 the number of government official s participating in these training seminarswas only
116.

% The WTO secretariat provides governments with computer and other hardware, software and the
training required for the operation of these Reference centres.
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Caribbean, 17inAsia, 10intheMiddleEast, 10inthePecific, 3inLatinAmericaand 2in
Eastern Europe®. In respect to tradein goods, theenabling clause providesthat devel oped
country members must exercise the utmost restraint in seeking any concessions or
contributionsin trade negotiationsfrom theleast-devel oped country members. At thefirst
session of theministerial conferencein 1996 in Singapore, developed country members
agreed to examine how they couldimproveaccessto their marketsfor productsoriginating,
inleast-devel oped country members, including thepossibility of removing tariffscompletely.
Withregardtotradein services, the GAT Sprovidethat devel oped country members must
takeaccount of the seriousdifficulty of theleast-devel oped countriesin accepting specific
commitments. The prohibition on export subsidiesunder the SCM Agreement does not
apply toleast-devel oped country members®. Moreover, theAgreement on Agriculture
exemptstheleast-devel oped country membersfrom the obligation to reducetariffson
agricultural importsand agricultural domestic and export subsidies™.

CONCLUSION

Considering the specia needsand requirement of theless devel oped country members,
their economic, financia and administrative constraints, and their needsfor flexibility to
createaviabletechnologica base, less devel oped country membersde ayed thegpplication
of most obligationsunder the TRIPSAgreement for aperiod of 11 years, that is, until 1st
January 2006, Pursuant to the SCM Agreement, the prohibition on subsidies contingent
ontheuseof domestic over imported goodsdid not apply tolessdevel oped countriesfor
aperiod of eight years, that is, until 1st January, 2003%. Thispaper hasviewed theoperation
of theWTO’ sdispute settlement system with afocus on devel oping countries. It found
that inthelast few years, devel oping countrieshave madeincreasing use of thesystemand
have had cons derable successin resol ving disputesamongst themsalves, aswell asagainst
developed countries. The operation of the system could beimproved, however, fromthe
perspective of devel oping countries, by reformsthat provide more effective remediesfor
smaller countriesand help to defray the cost of WTO litigationsand save moretimeand
resourcesfor these countries.

% See WTO secretariat fact sheet on technical cooperation, 28th March 2002 (@www.wto.org.)

% Article 27.2 of the SCM Agreement

87 Article 15.2 of the Agreement on Agriculture

% Article 66.1 of the TRISPS Agreement. However the MFN treatment obligation and the National
treatment obligation do apply.

¥ Article 27.3 of the SCM Agreement.
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