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ABSTRACT

The authors observed that within the context of the Law of International
Organisations, scholars have paid little attention to the concept of Headquarters
Agreement in their research, rather more attention is focused on discussion of
treaties, conventions, charter and protocols establishing these organisations.
The reason is not farfetched. The ratifications of these treaties, conventions etc
brings these organisations into existence and determine how disputes arising
between the states parties could be resolved. Hence scholarly discussions,
comparisons, analysis and counter-analysis, are made on these laws often times
without taking into consideration the Headquarters Agreement which is a
miniature treaty that comes on later and forms the operational basis or livewire
of these international organisations. Headquarters agreements are of necessity
concluded at the time when an organization first opensits premisesin a particular
country. The headquarters is the heart of an organisation and no organisation
can effectively operate without a headquarter or seat which will be domicilein
a member state and will also enjoy some form of diplomatic flavour for it to
function independently without undue interference by the host states or member
states and non-states entities over its activities. International Organisations are
yet to acquire the status of sovereignty that states have and therefore their rights
and privilegesin a foreign land cannot be equated with that of a state that enjoy
a high level of immunity and privileges under diplomatic and consular law.
International organizations consist primarily of sovereign member states that
operate across national borders. Therefore an agreement has to be reached with
the host state to determine how the organisational’ headquarterswill operatein
that Host State under the concept of Headquarters Agreement. The necessity of
this Headquarter agreement will form the basis of our discussion in this article.
Keywords: Headquarters Agreement, International Organisations, Host Sate,
Immunity, Privileges

INTRODUCTION
I nternational organization (hereinafter referred to as* organisation”) hasbeen definedin
internationa treatiessmply as” inter-governmental organisations’ inorder to demondtrate
that thekey characteristic of such groupingsisthat their membership comprises states.
However the international Law Commission inArticle 2 of its Draft Articles on the
Responsibility of International Organisation refersto * an organisation established by a
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treaty or other instrument governed by international law and possessing itsown legal
persondity”, whilenoting that international organisationsmay includeasmembers, inaddition
to states, other entities”.* So there may be a distinction between public international
organisation and private or non-governmental organisationsand international public
companiesor transnationa corporations.? Internationa organizationisaunion or associaion
of States, or of enterprisesor of other nationa entities set up acrossnational boundaries.
Examplesof Statesassociationinclude: the United Nations (UN); African Union, (AU),
The Organisation of American Sates (OAS), the European Union (EU); EU and Croatia
(Association) etc which areusualy wideranging, openwith universal membership, or may
havelimited or closed membershiplikethe AU or Organisation for Economic Cooperation
and Development (OECD). Theother areenterprisesaretransnationa corporations(TNCs)
such as Coca-Cola Company, Multinational Oil Companies(MOCs), Sony, Nintendo,
McDonads, Toyota, and other nationd entitiesinclude organizationssuch as Greenpeace,
Interpol, Amnesty Internationd; International Olympic Committee, World Organization of
the Scout Movement, International Committee of the Red Cross, M édecins SansFrontiéres,
Oxfam, etc. Thelast two categoriesare (international) non-governmental organizations
(NGOs), profit-and non-profit-making, whilethefirst category includesinternational
intergovernmental organizations (1GOs) which formsthebasisof our discussioninthis
article. Around 30,000 such organi zationsare activein about 300 countriesand territories
al over theworld.?

International organisationsarenormally set up by internationa agreement, usudly
by formal written agreements, that isby tresties.* Theterminology used whether itiscalled
convention, charter, constitution, statutes, etc isirrelevant. However aninternational
organisation can be founded by implicit agreement which might be expressed through
identical domesticlegidation (e.g the Nordic Council) or by aresolution adopted during
aninter-state conference (e.g the Comecon).®

I nternationd organisationsfaling under internationd intergovernmenta organizations
(1GOs) areestablished by statesby meansof internationd treaties. Such instrumentsfall to
beinterpreted and applied within theframework of international Law. Accordingly, asa
genera rule, the applicableor proper or personal law of international organisationsis

1 Report of the International Law Commission, 2003, A/58/10, p.38. See Mal colm N. Shaw, International

Law, 6" edn. Cambridge: Cambridge University Press, 2008, pp.1296-1296

2 |bid

SPeter Fischer, “International Organisations’, Vienna/Bratislava2012, p.9

“‘Peter H.F Bekker, The Legal Position of Intergovernmental Organisation: A Functional Necessity
Analysis of their Satus and Immunities, Dordrecht Boston and London, 1994, p. 36. A treaty isa
formal written instrument between States (and other subjects of International law). An official
definition is contained in Article 2 of the Vienna Convention on the Law of Treaties, signed at
Viennaon 23 May 1969. It reads: “ A treaty isan international agreement concluded between States
inwritten form and governed by International law, whether embodied in asingleinstrument or in
two or more related instruments and whatever its particular designation”.

®lbid., See Axel Berg,” Nordic Council and the Nordic Council of Ministers’, in Rudolf Bernhardt
(ed), Encyclopaedia of Public International Law, 1983 Vol. VI, pp.261-263.
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internationd law. Inaddition, theorganisationin question may well haveentered into treaty
relationshipswith particular sates, through, “ heedquartersagreement” and thesere ationships
will sobegoverned by international Law. Thosemattersthat will necessarily begoverned
by internationd law will includequestionsasto theexistence, conditution, Status, membership
and representation of the organisation.®

The United Nationsfor exampl e has concluded headquarters agreement with the
United Statesfor the UN Headquartersin New York and with Switzerland for the UN
Officein Genevain 1947. Such agreement for example, providefor the application of
local lawswithin the headquarters area subject to the application of the relevant staff
adminigtrativeregulations, theimmunity of the premisesand property of theorganisation
from search, requisition and confiscation and other formsof interference by the host State,
exemptionfrom|oca taxesexcept for utility chargesand freedom of communication. Similar
agreement may cover regiond officesof internationa organi sation for exampletheagreement
between the WHO and Egypt in 1951 concerning aregional officeof theorganisationin

Egypt.’

M eaning of Headquar ter sAgreement

According totheBlack’sLaw Dictionary theterm * agreement” refersto*aconcord of
understanding and i ntention, between two or more parties, with respect to the effect upon
their relativerightsand duties, of certain past or futurefactsor performances; the act of
two or more personswho unitein expressing amutual and common purpose, withthe
view of atering their rightsand obligations. Agreement has al so been seen asacoming
together of partiesin opinion or determination; the union of two or moremindsinathing
doneor to be done; amutual assent to do athing. The consent of two or more persons
concurring, theonein parting with, the other in receiving, some property, right or benefit;
itisapromise or undertaking®.

Theterm Agreement isused in the context of international law to refer to aparticular
type of treaty, namely those drafted by international organisations. It coverstreaties
concluded by international organisations, either with states or with other international
organisations. Themajority of treatiesmade by international organisationsactually bear
the name agreement. Though majority of treaties between states and arrangementswith
private parties have a so been called agreementswhich showsthat theword hasawider,
vaguer meaning in practice. Itisgeneraly assumed that only subjectsof international law
havetreaty making capacity. However subject of international arrangement been not the
solefactor determining itscharacter. The purpose and substance of thearrangement must
also betaken into account. In some cases, agreementsare concluded with entitieswhich
arenot considered as subjects of international law. For example agreement concluded

SMalcolm N. Shaw, abovenote 1, 2008, pp. 1309-1310. SeeWestland helicoptersLtd v. AOI (1995) 2
WLR 126, 144. See also re International Tin Council (1987) Ch. 419, 452 upheld by the Court of
Appeal (1989) Ch. 309, 330.

"1bid., pp. 1319-1320

8Henry Campbell Black, ALaw Dictionary, 2nd St. Paul Minn. West Publishing Co. 1910, p.53.
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with theauthoritiesof Katanga.concerning defence zonesinthat provinceof Zaireand on
aceasefire.® Right fromtime no international organisation of importance can function
without a permanent secretariat which may be situated in amember or non-member?
country of the organisation usually called the host state. The decision of asto wherethe
Permanent Secretariat or the seat of the organisationisawaystaken by member statesfor
the best interest and functioning of the organisation. Therefore headquarters agreement
(hereinafter referred to as* agreement”) isthe specid externd relationship agreedinwriting
between aninternational organisation, commission or itsdelegation and the host State.
Therulesgoverning there ationsbetween the organisation and itshost stateisusudly laid
downinwhat iscalled itsheadquarters agreement.? Headquarters agreement refl ects the
specific relationshi p between an organization and the host country. It addressesin detailed
manner thoseissueswhich arenot covered or arenot sufficiently dealt with inthecharter
or treaty establishing the organi zation such asagreement on the Privilegesand Immunities
of the staff, but are necessary for the proper implementation of theprovisionsset forthin
thoseinsruments. The headquartersagreement isusudly prepared inthelight of itsprimary
purpose of enabling the organisationto fully and efficiently dischargeitsresponsibilities
andfulfill itspurposesinthe host country.* Report of the Preparatory Commission for the
International Criminal Court, Addendum Part I. Draft Basic Principles Governing a
Headquarters Agreement to be Negotiated Between the Court and the Host Country,
New York 8-19 April 2002, PCNICC/2002/1/Add.1. See also Genera Principles
Governing the HeadquartersAgreement Section 1(1)(c-€).

Furthermore, Headquarters Agreement concerns the reception of international
governmental organisationshaving either their headquartersor arepresentation in ahost
state. Through headquarters agreement, the host governmentswill seek to protect and
promoteitspolitical position asaglobaly attractivelocation for international organisations.
Headquarters agreement, coverstwo broad areas: firstly, the observance ahost country,
of itsinternationa law obligationswith regard to theinternationa organisationsestablished
initsterritory, namely viatheassurance of therelevant privilegesand immunities; secondly,
theactual act of hosting, i.e. all theactionsthat could help to make the host state more

®H.G Schermersand N.M Blokker International Institutional Law: Unity Within Diversity, 4th edn.
Boston and Leiden: Martinus Nijhoff, 2003, pp. 1111-1113

Example of non-member acting as host to international organisation are Austria, host of OPEC and
United Kingdom, host state of most Commaodity Councils including some of which it is not a
member. In addition, Switzerland haslong been one of the host state of the UN beforeit became a
member in September 2002.

% Headquarters Agreement Between His Majesty’s Government of Nepal and the International
Committee of the Red Cross on the establishment of its delegation in Kathmandu Nepal, 20 January,
2003.

2H.,G Schermersand N.M Blokker above note 3, pp. 1072-1073.

3 Report of the Preparatory Commission for the International Criminal Court, Addendum Part . Draft
Basic Principles Governing a Headquarters Agreement to be Negotiated Between the Court and
the Host Country, New York 8-19 April 2002, PCNICC/2002/1/Add.1. See aso General Principles
Governing the HeadquartersAgreement Section 1(1)(c-€).
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dtractivetointernationa organisations. Therefore, theagreement demandstheat thebuildings
and officesoccupied by any such organisationsmust bein good condition. Specid attention
must also be paid to information on the host country, assistance with administrative
procedures, information on the safety and security of staff and organi sations, accessibility,
overcoming mobility issues, and the quality of working environment and life. All of these
factorsmust helpto paint apositive picture of the host country to qualify asheadquarters.

Historical Development of the Concept of Headquar ter sAgreements
Onemgor outcomeof the post-World War 11 developmentswastheformation of multitudes
of international organizationsto tacklethe challenges of ensuring global peacefollowing
thefailure of the L eague of Nations and assi stance in reconstruction and devel opment
following the destruction that isassoci ated with the devastation of World War 1. According
to Drazen Petrovic, the situation created by the Second World War gave new impetusto
the devel opment of internationa organizations. Not only wasthe Organization of theUnited
Nationscreated withagenerd politica mandate, but thetheninternational community saw
theneed to expand global international cooperationinto morefocused fields. Thisresulted
inthecreation of severa internationd organizationswhichlater becamespeciaized agencies
of theUnited Nationssystem.

In 1944, the Internationa Civil Aviation Organization (ICAO), theInternational
Bank for Reconstruction and Devel opment (IBRD) and the I nternational Monetary Fund
(IMF) werecreated in 1945, the Food and Agriculture Organi zation (FAO) and the United
Nations Educational, Scientific and Cultural Organization (UNESCO) and, in 1948, the
World Hed th Organi zation (WHO) and the I nternationa Maritime Organization (IMO)."
Sometimelater, theWorld Meteorol ogical Organization (WMO), theWorld Intellectual
Property Organization (WIPO), the International Fund for Agricultural Devel opment
(IFAD), and the United Nations Industrial Development Organization (UNIDO) were
established, aswas, rdlaively recently, the World Tourism Organization (UNWTO) among
others. Intheir congtitutiveinstrumentsthese organi zationsfocused on the composition
and functioning of their main organs. Theideaof apresence outside headquarterswas
tentatively mentioned, mostly intermsof possible*technica assistance” (for example, in
the Congtitutionsof the FAO, ILO, ITU, WHO, or WIPO). Furthermore, someregiona
structure, including regional offices, was foreseen by the WHO. ¢ The 1950s saw an
increased awareness of the need for specialized agenciesto establish amore definitive
local presence and provide advice closer to the placeit wasneeded. Thiswasparticularly

“Belgium’s Headquarters Policy wasratified by the Belgian Council of Ministers on 13th October
2006 available online at http://diplomatie.bel gium.be/en/services/Protocol /privileges immunities/
international_organi sations/zetel akkoorden/ accessed 24 June, 2014.

Drazen Petrovic, “ Practical Legal Problemsof International Organizations: A Global Administrative
Law Perspective on Public/Private Partnerships, Accountability, and Human Rights’ Privileges
and Immunitiesof UN Specialized Agenciesin Field Activity (Preliminary paper) 25 June, 2009, ppl-
3, availableonline at http://www.iilj.org/gal/documents/gal ch.petrovic.pdf, accessed 26 June, 2014.

% bid.
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truefor newly created States. The UN and the speciaized agencieswererequested by the
Economic and Social Council, by itsResolution No. 222 A (1X) of 15August, 1949 to
participatein and coordinatetheir respectiveactivitieswithin an expanded programme of
technical assistancefor the economic development of under-devel oped countries. The
purpose of the programmewasto strengthen nationa economiesthrough theinterchange
of technical knowledge, in particular by having expertsvisiting those countries.

Onthebasisof that Resolution, several specialized agencies, together with the
United Nations, concluded so-called Basic Agreementsfor the provision of technical
ass gancewith devel oping countries. TheseAgreementsprovided agenerd legd framework
for technical assistance, mostly with theideaof sending expertsfor periodsof limited
duration to the States concerned. Thisappearsto bethe beginning of theideaof adopting
headquarters agreement by international organizationsand host countries.” Thisstudy
thereforeaimsat examining therelevance or necessity of headquartersagreement inthe
context of thelaw of International Organisation by looking at thefunctional necessity test,
privilegesand immunitiesenjoyable by officersand representatives of the Organisationin
host State, lega capacity of the organisation, freevisaand tax exemption regimes, financid
services, currencies, cash and securities, procedurefor settlement of disputes, availability
of essentia public utility/services, fadilitiesin respect of communicationsand inviol ability of
the Organi sationsbuilding, premises, flag, emblem, achievesand official documents.

Functional Necessity Arguments
According to George B. Adams, one of the major factors associated with the smooth
functioning of internationa organi zationsisthe widespread acceptance of the* functional
necessity” testininternationd theory and practice. Under thistest, internationa organizations
possesstheimmunitiesthat are” necessary for thefulfillment of their purposes’ and for
their independence from member states.’® Independenceisgenerally understood as*the
authority to act with adegree of autonomy, and often with neutrality, in defined spheres.”
Thefunctiona necessty test wasviewed asameansof recognizing theinterestsof member
states particularly the more powerful onesthat were unlikely to join an organization they
could not influencewithout |eaving an organi zation so exposed that it would be unableto
achievetheendsfor whichit wasformed.® Initidly, concernfor theindependence of these
organizations that were established in the 1940s and 1950s led to a consensus that
internationd organi zationsrequired completejurisdictiona immunity andthesejurisdictiona
immunity can only be actualized through their HeadquartersAgreement asdecisions
bordering on the activities of the organization are only taken from the Secretariat of the
Organisationwhichisdomicilein ahost statethat could be amember or non-member of
the organization. However, whilethe strength and durability of these organizationshas
since been proven overtime, the basic purpose for granting immunity to international
7 bid.
8 George B. Adamsl 11, “Plain Reading, Subtle Meaning: Rethinking the |OIA and the Immunity of
International Organizations’, Fordham Law Review Vol. 81, 2012, pp.250-251.

1% Kenneth W. Abbott & Duncan Snidal, Why Sates Act Through Formal International
Organizations, 42 J. Conflict Resol. 3, 9 (1998).
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organizationsremainsthesame: “to securefor them both legal and practical independence,
so that theseinternational organizationsshould be abletofulfill their task.” Thisgoal is
reflectedinthe U.N. Charter, adopted in June 1945, which provides: “ The Organization
shall enjoy intheterritory of each of itsMemberssuch legal capacity asmay be necessary
for theexerciseof itsfunctionsand thefulfillment of itspurposes.” ® Similar provisonsare
included inthe chartersor basicinstrumentslike the Headquarters Agreement of most
other internationa organi zations.2! For examplethe HeadquartersAgreement between the
Internationa Crimina Court andthe Netherlandsregulatesnot only the specia relationship
between the Court and the Netherlandsinitscapacity asthehost country but the agreement
isalso aimed to safeguard the Court’sindependence so that it can effectively operateon
Dutch territory. I ssues addressed in the Headquarter Agreement includethefollowing:
settlement of disputes, privilegesandimmunities of official sand other involved persons;
facilitiesregarding safety and security; and facilitiesfor communication.?

In Roberto Santiesteban Casanova v. Walter W. Fitzpatrick,?the US Court in
determining the statusof staff member of Permanent Missionto United Nations, interpreted
Article 105 of United Nations Charter and ArticleV, Section 15 of the Headquarters
Agreement and thejurisdiction of Federa Digtrict Court held that sofar asthe petitioner’s
claimwasbased onthelaw of nations, the Court held that hewasnot entitled to diplomatic
immunity fromthetimeof hisentry until hewaseither agreed upon or rejected inresponse
tothisgovernment’ srequest, for hispositionwasnot ana ogousto that of diplomatsawaiting
acknowledgment by governmentsto which they are accredited. The Court also stated
that: “ It isthe Headquarters Agreement, the Charter and the applicabl e statutes of the
United Statesthat govern thedetermination of therights, not the Law of Nations. TheLaw
of Nationscomesinto play and hasapplicability in defining the natureand scopeof diplomatic

2 Thomas M. Franck & Michael J. Glennon, Foreign Relations and National Security Law: Cases,
Materialsand Simulations 2nd edn. 1987, p.506. Unlike foreign sovereign immunity, which could
extend to any activity that a foreign nation chooses to engage in, the functional immunity of
international organizationsonly appliesto those limited activitiesthat the organization wasformed
to perform.

2 Marrakesh Agreement Establishing the World Trade Organization Article 8, 15 April 1994, 1867
U.N.T.S. 154; Articles of Agreement of the International Development Association Article 8, 24
September, 1960, 11 U.S.T. 2284, 439 U.N.T.S. 249;

2The Headquarters Agreement between the |CC and the Government of the Netherlands.

Drafted by the |CC Preparatory Commission and adopted by the Assembly in September 2002, during
the final process of its entry into force, the president of the Court will conclude on behalf of the
Court.

The interim Headquarters Agreement was agreed to by an exchange of notes between the Dutch
Ministry of Foreign Affairsand the Court on 19 November 2002.

The Agreement on Privileges and Immunities of the International Criminal Court isamultilateral
treaty providing for privileges and immunities of the Court in al states parties to it. It thereby
extends and elaborates upon Article 48 of the Rome Statute.

These states parties differ from the States Parties to the Rome Statute, although it can be hoped
that all States Parties to the Rome Statute al so become States Parties to the APIC.
2 Judgement of 16 January 1963, 214 Fed. Supp. 425.
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immunity only onceitisfound that apersonisentitled thereto under an gpplicableagreement
or statute.”?* The Petitioner Casanova, who had entered the United States on 3 October
1962 on adiplomatic passport to serve as an attaché and resident member of the Cuban
Permanent Mission to the United Nations, was arrested on 16 November, 1962 on a
charge under Title 18, sections 2155(b) and 371, of the United States Code. He sought
release from custody on awrit of habeas corpus on the ground of the Court’slack of
jurisdiction over him, contending that hewasentitled to diplomaticimmunity from arrest
and prosecution under the United Nations Charter, the Headquarters Agreement and
international law, and contending further that evenif hisclaim toimmunity wasoverruled,
thewrit, nonethel ess, had to be sustained because the Supreme Court of the United States
had original and exclusivejurisdiction to try him. By ajudgment of 16 January 1963 the
District Court (asper Weinfeld, J.) denied thewrit. The Court held that Article 105 of the
UN Charter did not purport, nor did it confer, diplomaticimmunity, and that the* broadest
claimthat canbemadeisthat it issalf-operativewith | respect to functional activities’.

Evenif it were so construed, the Court stated, it would not avail the petitioner,
sncethe crimewith which hewascharged wasnot afunction of any mission or member of
amission to the United Nations. The Government of the United States, aparty to the
HeadquartersAgreement and to the present controversy, challenged by way of submitting
acertificatethepetitioner’sclaimfor diplomaticimmunity under section 15 (2) of ArticleV
of the HeadquartersAgreement. The certificate pointed out that section 15 (2) expressy
providesthat immunity there under isaccorded only to * such resident membersof their
staffs as may be agreed upon between the Secretary-General, the Government of the
United States and the Government of the Member concerned” and it denied that any such
agreement was ever manifested, although it admitted that an application thereforewas
made by the Secretary-Genera pursuant to the request of the Cuban Mission. The Court
held thiscertificate as* evidential but not conclusive’ sincethe question asto whether
“immunity exists by reason of the agreement isnot apolitical question but ajusticiable
controversy involving theinterpretation of theagreement anditsgpplicationtotheparticular
facts.” %

Privileges and Immunities Enjoyable by Officers and Representatives of the
Organisation in Host Sate

Someauthorshave associated the term immunity with legal notions such asguarantees of
the necessary standardsfor functioning whilethey ascribeto privilegesthe statusof prestige,
honour, protocol or courtesy.? Both wordsare most times used i nterchangeably but the
differencesbetween them areidentifiedin the proper foruminwhichthey areused andthe
applicablelaw governing their usage. Immunitiesasdistinct from privileges confer no

24 Part Three: Judicial Decisions on Questions Relating the United Nations and Related
Intergovernmental Organizations, Chapter VI11. Decisionsof National Tribunals, Extracts of United
NationsYear Book 1963, pp.200-201.

% |bid

%Year Book of International Law Commission, (1967), Vol. 11, p.222., Year Book of International Law
Commission, (1989), Val. I1, Part One, p.161.

International Journal of Advanced Legal Studies and Governance, Vol.5 No. 1, April 2015 22
ISSN: 2141-6710



exemption from local law but give only procedural protection from legal process of
adjudication and enforcement.?” Emmanueglalllard and | sabellpei Ngdl-Lenu, argued that
the immunity from jurisdiction of international organisationsisgenerally analysed by
comparison with theimmunity of States.?® The principal argument advanced tojustify the
differencesin nature between thetwoisthat international organisationshavenoterritory.®
Their independencecan, therefore, only beguaranteed by adtrict gpproachto their immunity,
inparticular with respect to the courts of the Statein which their headquartersarelocated.
It hasbeen observed that the organi sation must benefit ‘ in any event from some degree of
protection at the place of its seat, which can be guaranteed by immunity formulated in
relatively broad, if not absolute, terms’ in their HeadquartersAgreement with the host
state®. Variousjudicia decisionsreflect thisidea, typically framing it asafundamental
principle®. See SwissFed Trib, 22 December, 1992, Grnuprmerit Fougerolle& Consorts
v. CERN, 2 Bulletin. Though thisview has been challenged on thegroundsthat inasmuch
asinternational Organisationsareto comply withlegidationsinforceinthe countrieson
theterritory of which they are carrying out their activitiesitislogical that breaching of
domestic rulesshould entail theliability of the Organisationin accordancewith relevant
domesticlaws®. Since HeadquartersAgreement i san agreement negotiated between an
Organisation and the Party that hoststhe Secretariat or headquarters seat. Thisagreement
must set out the privileges and immunities which the Organisation and its category of
officersshdl enjoy intheterritory of thehost statein order to ensuretheir ability tofunction
properly and their independence guaranteed.® Through Headquarters Agreement
Organisationshasimmunity from suit and other legal processes. However, thereare some
exceptionstothis, includingin respect of any contract for the supply of goodsor services
asmentioned earlier under thefunctional necessity test. Experts, foreign representatives
attending meetings that are convened by an Organisation and staff members of the
Organisationwill enjoy immunity from jurisdictionfor actsdoneby themintheexerciseof

Z’August Reinishe, International Organisations before National Courts, Cambridge: Cambridge University Press,
2000, pp.13-14.

% Panayotis Glavinis, Disputes Relating to Contracts Concluded between International Organizations and Private
Persons 122, Paris, 1990, p.120.

2 Emmanuegla lllard and Isabellpei Ngel-Lenu, “International Organisations and Immunity from Jurisdiction: To
Restrict or to Bypass’ International and Comparative Law Quarterly, ICLQ Vol. 51, January 2002 pp 1-15 at, 4.

%0 SeeRichard J. Oparil, Iminunity of International Organizatiorisin Uiiited Sates Courts: Ah.rolute or Restrictive?,
24 Vand J Transnatl’ L. 6 89,7 1 O ( 199 1). De L' associatisouni Ssed’ Arbitra [Gbeu Lla SA] 259 (1993); 1994
Revuede L’ arbitrage, [Rev ARB] 175, and note by Panayotis Glavinis. See also Geneva Surveillance Authority for
Debt Recovery and Bankruptcy Matters, 9 April, 1997. 1999 REV SUISSE DR INT ET DR EUR 656.

%2 P Sands and P. Klein, Bowett’s Law of International Institutions, London: Sweet and Maxwell, 2001,p. 516. See
also August Reinisch, “ Accountability of International Organisations According to National Law”, (2005) 36,
Netherlands Yearbook of International Law, p.3.

3 1n the case of the United Sates of America Court of General Sessions, New York County of the Sate of New York
v. Nictolas Coumatos: judgment of 19th January 19b2 1/ Distinction between governmental representatives and
United Nations staff members for purposes of immunities Jurisdiction over Acts committed within the premises
of the United Nations Interpretation of Articles1ll, V and VI of the Headquarters Agreement. The defendant, an
American citizen employed at the United Nations Headquarters as an inventory clerk on the Payroll of the
United Nations, had Been arrested by the New York City Police outside the United Nations Headquarters and
indicted for grand larceny Committed in the United Nations Headquarters. He objected to the proceeding on the
ground that the Court lacked Jurisdiction by virtue of his position as a United Nations employee and in view of
the fact that the crime had taken place on the United Nations premises. By ajudgement of 19 January 1962, the
Court of General Sessions sustained the indictment and found the defendant guilty. The Court (as per James E.
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their functions. Suchimmunity may sometimesnot extend to motor traffic offences® Their
purposeof privilegesand immunitiesprovided for in HeadquartersAgreement issolely to
ensure, inall circumstances, the freedom of action of the Organi sation and the complete
independence of the personsconcernedin carrying out of their dutiesof theorganizationin
the host stateis secured.®

Itisworthwhileto state herethat the privilegesand immunitiesthat official sof an
international organization enjoy do not automatically guaranteetheir safety and security,
thelack of respect of these privilegesandimmunitiescan at timesresult in the perception
of athreat against personal security.® Privileges and immunities are accorded to the
representativesof organisations, not for the persond benefit of theindividua representatives
or officidsof theorgani sation themsalves, but in order to safeguard theindependent exercise
of their functions in connection with the organisation they represent in host state.
Consequently, an organisation not only hastheright but isunder aduty to waivethe
immunity of itsofficid or representativesinany casewhere, intheopinion of theorganisation
theimmunity would impede the course of justice, and whereit can be waived without
prejudiceto the purposefor which theimmunity isaccorded.®

Mulcahy, J.) pointed out that, while diplomatic Immunity was extended to some categories of resident
representatives of Member States to the United Nations under Article V of the Headquarters Agreement of 26
June 1947 between the United States and the United Nation, officers and employees of the United Nations could
only rely on the International Organizations Immunities Act of 1945 whose provisions on immunity from suit
and legal process (section 7(b)) are limited to acts performed by them in their official capacity. Noting that the
defendant’s claim to immunity rested upon article 111, sections 8 and 9 of the Headquarters Agreement, the Court
addressed itself to the question whether it had jurisdiction over the acts as committed within the premises of the
United Nations. It summarized the relevant provisions of articles |11 and VI of that Agreement and concluded:
“Accordingly, it would appear from this agreement that the local law shall have jurisdiction over any acts done
or transactions taking place within the Headquarters District which are in violation of such laws and the courts
of the appropriate American authorities shall have jurisdiction to try and determine issues between the parties.
However, such Federal, state or local laws shall, of course, not be inconsistent with any regulation that has been
authorized by the United Nations... “for the court to recognize the existence of a general and unrestricted
immunity over suits or transactions, as proposed by defendant, would be to establish a large preferred class of
people within our borders who would be immune to punishment inasmuch as the United Nations has no tribunal
for the control and punishment of defendants among its personnel. It can at best expel or gject them from the
Headquarters District and such persons would escape trial and punishment completely. Such blanket immunity is
contrary to our sense of justice and cannot be supported by any reference to the United Nations Charter, Acts of
Congress or executive orders of the President” . The defendant a so argued, on the basis of article |11, section 9(a)
of the Headquarters Agreement, that even if he was not immune from legal process, the United Nations had to
giveits consent prior to the indictment and, since its consent was obtained after the indictment, such consent had
no effect. The Court held that that section of the Headquarters Agreement was not applicable in the case since
the defendant had been arrested outside the United Nations Headquarters (United Nations Judicial Year Book
(1962) Part Three). Judicial decisionsrelating to the United Nations and related intergovernmental organisations.
Chapter VIII Decision of National Courts, pp. 294-295.See also 224, N.Y.S 2d 507, United Nations Legislative
Series, Legislative Text and Treaty Provisions Concerning, the Legal Status Privileges and Immunities of
International Organisations, Vol.1 (STB/LEG/SER.B/10), p.128.

34 John Hayes et al, Report of the Foreign Affairs, Defence and Trade Committee of the House of Representatives
of New Zealand on International Treaty Examination of the Headquarters Agreement between the South Pacific
Regional Fisheries Management Organisation and the Government of New Zealand on 21 October 2013, p.5.
The South Pacific Regional Fisheries Management Organisation was established on 24 August, 2012.

SAgreement between the Swiss Federal Council and the Bank for International Settlements to determine the
Bank’sLega Statusin Switzerland done at Berneon 10 February 1987; text asamended effective 1 January, 2003
by the exchange of letters of 18 December 2002/13 January 2003 Article 19(1).

3% Drazen Petrovic, above note 15 at p.16.

37 Convention on the Privileges and Immunities of Specialised Agencies Approved by the General Assembly of the
United Nations on 21 November 1947 and came into force on 2 December 1948, See Articles 16 and 22.

International Journal of Advanced Legal Studies and Governance, Vol.5 No. 1, April 2015 24
ISSN: 2141-6710



Itispertinent to also state that domestic authorities can exercisetheir jurisdiction over an
Internationa Organisation only if theimmunity iswaived by an organizetion over theillegal
conduct of itsofficia or representativein ahost country. Thisimmunity isthevery essence
of theguaranteesof the organizations' independence. It hasbeen aconditio snequanon
of headquartersagreementsand ad hoc arrangementsdealing with theissue of privileges
andimmunities.® Henceinthecaseof U.SA. v.Ilvan Dmitrievich Egorovand Aleksandra
Egorova® which dedt with the effect of visaand diplomatic passport of aUnited Nations
employeewhowasaccused of crimina act not within hisofficial dutiesand thereforewas
held not entitled toimmunity or Supreme Court’sorigind jurisdiction. The Court heldinter
aliathat: “the visaissued to Egorov was not adiplomatic visabut aG-4 visa, whichis
issued to officersand employees of international organizations, and bore the notation
‘Employeeof United Nations Secretariat’ ...

“Theissuanceto Egorov of adiplomatic passport isnot controlling of hisstatus.
Thetitleof ‘ Firs Secretary of theMinigiry of ForeignAffairs would entitiehimto diplomatic
immunity provided that he had been accepted and recognized assuch by the United States.
Section 252 of Title22 U.S. Code grantsimmunity from arrest only to those ambassadors
or public ministersof foreign stateswho have been authorized and recelved assuch by the
President ...” The Court, after noting the absence of the United States' acceptance and
recognition of Egorov’sdiplomatic status, pointed to the sovereignright of agovernment
to pass upon the acceptability of diplomatic representatives of foreign governments.
With regard to the privilegesand immunitiesto which Egorov wasentitled asan employee
of the United Nations Secretariat pursuant to the International OrganizationsImmunities
Act,* the Court stated: Section 288 d (b) thereof providesthat “ Representativesof foreign
governmentsin or to international organizations... and officersand employees of such
organizationsshall beimmunefrom suitsand lega processesrelating to acts performed
by them in their official capacity and falling within their functions as such
representatives, officers, or employees. The limitation created by the underscored
provisionsof thesaid Section precludes Egorov from claiming general immunity.” Asto
Article 105 of the United Nations Charter, urged by Egorov asafurther basisfor hisclam
of immunity, the Court also held that he derived no protection therefrom so far asthe
chargesagainst himwere concerned. The Court then concluded that since Egorov did not
have diplomatic status he did not comewithin the purview of Articlelll, Section 2, and
Clause 2 of the United States Constitution.*

Thefacts of this caseisthat defendant Egorov, who was an employee of the
United Nations Secretariat, and hiswifewerearrested and charged under Title 18, Sections

% Drazen Petrovic, above note 15 at p.6.

% Judgement of 7 October, 1963. 222 Fed. Supp. 106.

4See Part Three: Judicial Decisions on Questions Relating the United Nations and Related
Intergovernmental Organizations, Chapter VI11. Decisionsof National Tribunals, Extractsof United
NationsYear Book 1963, pp.202-203

41 (sections 288-288(f) of Title 22 of the United States Code)

“2 | bid.
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371, 794(a) and (c), and 951, of the United States Code. They filed amotion for an order
dismissngindictmentsagangt them claiming that they wereentitled to diplomaticimmunity
and, inthealternative, that the United States Supreme Court had original and exclusive
jurisdiction pursuant toArticlelll, Section 2, and Clause 2 of the United States Condtitution.
By ajudgement of 7 October 1963 the District Court (as per Rayfield, J.) denied the
motion. Thedefendantsbased their claim on thefact that the U.S.S.R., exercisingitsrights
asasovereign power, invested Egorov withimmunity by issuing to him adiplomati c passport
wherein hewasdesignated asFirst Secretary of the Ministry of ForeignAffairs; and that
theAmerican Embassy at M oscow i ssued to Egorov and hisfamily non-immigrant visa
upon thereceipt of Egorov’sapplication inwhich he stated his af orementioned diplomatic
rank®. A morerecent casewasin May 2011, when Dominique Strauss-Kahn, theformer
head of thelnternationa Monetary Fund (IMF), wasarrested for dlegedly sexudlly assaulting
ahousekeeper inhissuiteat the Sofitel Hotel in Manhattan.*

Strauss-K ahn decided not to claim immunity during the criminal proceedings,
explaining that “ hewanted to clear hisname.” However, when the housekeeper | ater filed
acivil suit, hislawvyersargued tothe court that hisformer statusasthe head of aninternationa
organization protected him from lawsuits, including those based upon “ actsdoneinthe
executive' spersonal capacity.” Thecourt ultimately rejected theimmunity claim because
Strauss-Kahn had resigned from hispost a the IMF beforethe suit wasfiled, and therefore
any immunity that he might have enjoyed had expired®. The decision thusleft openthe
question of whether Strauss-K ahn would have enjoyed immunity had henot resigned.*

Theanswer may beeither way, the offencefor which acivil suit arosetook place
when hewasan employeeof IMF and therefore theimmunity subsistseven though he has
resigned hisposition. Thewaiver of immunity was hispersonal decision and not that of
IMFE. Thoughinanother smilar circumstancethistime based oninterpreting the sovereign
gateimmunity provided for under theViennaConvention on Diplomatic Relationsof 1961%
and not on Headquarters A greement, the Nigerian ambassador to Kenya, Dr. Chijioke
Wilcox Wigwe, was on theverge of going on an unprecedented tria in Kenyafor assaullt,
battery and cannibalism. On 11 May, 2011 the ambassador allegedly attacked hiswife,
Mrs. Tess lyi. The case was reported to Kenyan police authority. Kenya Police
Commissioner Mr. Mathew Itwereformaly wroteto the Nigerian government through the
Ministry of Foreign Affairsasking the Nigerian government to waivetheimmunity of Dr.
Wigweto enablethe prosecution go ahead. The newswaswidespread and the Kenya

4 | bid.

4 Russ Buettner, Bronx Judge Rejects Sauss-Kahn's Claim of Diplomatic Immunity in Sexual
Assault Suit, N.Y. Times, 1IMay, 2012, at A23.

% See Diallo v. Srauss-Kahn, No. 307065/11 (N.Y. Sup. Ct. May 1, 2012), available at http://
www.nycourts.gov/press/DSK-30706511.pdf .

% GeorgeB. Adamsl |1, abovenote 18, p.243.

4 The Vienna Convention on Diplomatic Relations was adopted on 14 April 1961 by the United
Nations Conference on Diplomatic | ntercourse and Immunities held at the Neue Hofburg in Vienna,
Austria, from 2 March do 14 April 1961. The Convention, in accordancewithitsArticle51, came
into force on 24th April 1964.
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mediawas awash with shocking images of deep cutsand bruiseson Mrs. Wigwe'sface,
neck, fingersand spineresulting from aquarrel with the ambassador. A women rights
group, FIDA Kenya, has also condemned Ambassador Wigwe as being unfit fit to be
Nigeria sHigh Commissioner inKenya.®

Already, the Kenyapolice have prepared ground to try him on criminal charges
bothering on assaullts, battering and cannibalismin linewith the country’scriminal law.
Instead of Nigerian government waiving hisimmunity fromtrial asrequested fromKenyan
authority, hewas quickly recalled by the Nigeriagovernment. Hisrecall, according to
mediareport might not be unconnected with the government’ splanto givehim soft landing
ashistrial intheforeign country would have serious negativeimpact on the country’s
image, though thiswas made possible by the diplomatic immunity accorded diplomats
under the Vienna Convention on Diplomatic Relationsfor which Nigeriaand Kenyaare
partiesto.®® For instance, Article 31(1) of the convention statesthat “ A diplomatic agent
shall enjoy immunity from the crimina jurisdiction of thereceiving State”, and Article 34
providesthat “theimmunity from jurisdiction of diplomatic agentsand of personsenjoying
immunity under Article 37 may bewaived by the sending State” and thisdid not happen.

ConfirmingtheL egal Capacity of the Organisation in Host State

A HeadquartersAgreement al so providesfor the Organisation to havelegal capacity to
enableit tofunction effectively through the ability to enter into contracts of employment,
rental agreements, operate bank accountsand similar activities.®® Under Headquarters
Agreement an organi sation al so hasthe capacity to acquire and dispose of movableand
immovable property, and to ingtitute and beaparty tolega proceedings.® Thisisbecause
when statescombineto forman organization, it hasthe power to perform certain functions
which havelega consequences. Inthe course of performing thesefunctionsan inter-
governmental organization may incur liabilitiestothird parties. Thesethird partiesmay be
states, other organizations, individualsand legal persons. The state may be member state
of theorganizationitsdlf or other states, whileindividualsand other legd personsmay be
nationalsof members statesor not. Thereforeit isnecessary that HeadquartersAgreement
specify thelegal capacity of the organization so that it can act asaseparatelegal entity
when disputes arise rather than subjecting theindividual staff acting onitsbehalf tothe
whimsand caprices of thelaw thereby derailing individual self-confidence of the staff

8 Sahara Reporter, “Kenya Police Writes Nigerian Government Over Wife-Batterer Ambassador”
27th May, 2011. Available online at www.Sahara Reporter.com. Accessed 24th June, 2014.

“Vanguard News“ Allegation of Wife Battering: Thisismy story—Ambassador Wigwe", 31st May,
2011, availableonline at http://www.vanguardngr.com/2011/05/al | egati on-of -wife-battering-this-
is-my-story-ambassador-wigwe/accessed 27th June, 2014.

% John Hayes €t al, above note 34..

SIHeadquartersAgreement between the Commission for the Conservation of Antarctic Marine Living
Resources and the Government of Australia, Article X111 of the Convention on the Conservation of
Antarctic Marine Living Resourcesdrawn up at Canberraon 20 May, 1980 which entered into force
on 7 April 1982 which provides that the headquarters of the Commission for the Conservation of
Antarctic Marine Living Resources shall be established at Hobart, Tasmania, Australia. SeeArticle
3
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members of the Organistion.®? Hencein Certain Phosphate Landsin Nauru Case,* it
was stated that separate legal personality is crucial in order that the actions of the
Organisation beno morethat actionsof al member Satesthereforewhoever actsostensibly
inthe name of the Organisation being an agent of someor al of the members.>
FreeVisaand Tax Exemption Regimes
Inother to encouragefamily tiesand reunion, most HeadquartersAgreement providesthat
staff membersof an International Organisation, along with their officially recognised
dependants and dependent children, foreign representativesat Organisation meetingsand
expertswill be provided with visasand will not be charged afeefor them. Visas, where
required, shall be granted without wait or delay, and on production of acertificatethat the
applicant isaperson described in theletter of appointment. In addition, the host state
governmentswill facilitatefor such persons speedy travel withinitsterritory aswell.* On
the other hand staff membersof aninternational Organisation will be exempted fromall
formsof taxesonincomereceived from the Organi sation though thismay not apply to staff
memberswho are citizensor residents of the host state and wherethey pay incometax,
thehost government will reimbursed the Organisationin other not to be seen asbefinancidly
benefitting from the contributions of other member governments (who sharethe costs of
the Organisation). Againtheideaof reimbursement isto ensurethat theintegrity of thehost
statetax system ismaintained.®

Againtheproperty, premises, assets, and income, including contributionsmadeto
aninternationa organisation under thetreaty or convention may beexempt fromall direct
taxesincludingincometax, capital gainstax and corporation tax by the host State aslong
asitwithinthe scopeof theofficid activitiesof the organisation. A headquartersagreement
may also providethat aninternationa organisation shal beexempt from municipd ratesas
well.>” Thereisthebelievethat consdering thefacilitiesof theinternationa organisation,
heavy tax burden will sap thefinancia resources of the organization and may impair its
ability tofunction adequatdly intermsof financia resourcesif they areto meet withdl their
tax obligations to the host state.* But contrary to the general position on direct tax

52 C.F Amerasinghe, Principles of the Institutional Law of International Organizations, 2nd edn. Cambridge:
Cambridge University Press, 2005, p.407.

%lbid, (1992) 1CJ Reports p.240, 258, 271. In this case there was a tripartite administering power in the
trusteeship agreementsin that case, but the Court implied that one of the states could be held responsiblein
itsown right. In doing so it stressed that the administering authority was not a separate legal entity from the
three states.

% 1bid, p. 412

% Headquarters Agreement between the Commission for the Conservation of Antarctic Marine Living Resources
and the Government of Australia, above note, 23. See Article 19.

% 1hid.

" Ibid. SeeArticle 8(1) (2).

%See Agreement between the Government of the French Republic and the ITER International Fusion Energy
Organisation Regarding the Headquarters of the | TER Organisation and the Privileges and |mmunities of the
ITER Organisation on French territory done at Saint-Paul-L ez-Durance, (Cadaracahe), 7th November, 2007.
Article 5. This agreement came into effect under Article 12 of the Agreement on the Establishment of the
ITER International Fusion Energy Organisation for the Joint Implementation of the ITER Project signed in
Parties on 21 November, 2006.
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exemption, Article 12 of the Interpol Agreement with France statesthat the Organization
shall pay, under general lawsand regulations, all indirect taxesincluded in the price of
goodssold or servicesrendered. However, taxeson turnover ... payableto thenational
budget and levied on large-scal e purchases of movableandimmovable property or services
intended for the performance of the Organi zation’ sadministrative, scientific or technical
functionsand for the publication of documentsrelating toitsactivities, shal bereimbursed
inaccordancewith conditionsto be determined by agreement between the Organization
and the competent French authorities.

The Organization shall be reimbursed for tax on turnover for expenditure on
immovable goods incurred from 1 January 2004.% Comparatively, in the case of
HeadquartersAgreement between the Swiss Federal Council andthe Bank for Internationd
Settlements, it was provided inArticle 7(1) that “ The Bank, its assets, income and other
property shall be exempt from direct and indirect federal, cantonal and communal taxes.
Withregard to buildings, however, such exemption shall apply only to those owned by the
Bank and occupied by itsservices, and toincomederiving therefrom. The Bank shall not
be subject to taxation on therent it paysfor premisesrented by it and occupied by its
sarvices.” Furthermorethe Bank shall beexempted fromdl federd, cantona and communal
dues, except dues charged asthe price of actua servicesrendered and where appropriate,
the exemptions mentioned may take theform of reimbursement at therequest of the Bank
and according to aprocedure to be determined by the Bank and the competent Swiss
authorities.

Financial Services, Currencies, Cash and Securities

Inorder tomaintainitsactivitiesonfull gear and fulfill itsstatutory functionsand incidental
responsihilities, Internationa Organizationsviaheadquartersagreement may inadditionto
other privilegesand immunitiesprovided in the agreement receive and hold any kind of
funds, currencies, cash and securitiesin theinterest of the organization. 1t may dispose of
them fregly for any purpose providedin the agreement and hold account in any currency to
the extent required to meet its obligations.®* Without being restricted by financid contrals,
regulations, or moratoriaof any kind, aninternational Organization may hold funds, gold,
or currency of any kind and should befreeto transfer itsfunds, gold, or currency to and
from the host country or within sameand to convert any currency held by it into any other
currency.% Inexercisngitsright, the Organization shal pay dueregardto any representations
or relevant lawsand regul ationsin the host statesinsofar asthe Organisation considersthat

% Agreement between the International Criminal Police Organization - INTERPOL and the Government of the
French Republic Regarding INTERPOL’ S Headquartersin France, dated 3 November 1982 Article 12(1)-(3).

% Agreement between the Swiss Federal Council and the Bank for International Settlementsto determine the
Bank’s Legal Statusin Switzerland done at Berne on 10" February 1987. Article 7(1)(2) (4) (5).

51Agreement between the Government of the French Republic and the ITER above note 27, Article 11.

52See Agreement between the Government of the Federative Republic of Brazil and the Inter-American Institute
For Global Change Research Concerning the Headquarters of the 1Al, done at Rio de Janeiro, on April 28
1995, See article 5(5). The States of the Americas met in Montevideo, and signed, on 12-14 May, 1992, an
Agreement Establishing the Inter-American Institute for Global Change Research as aregional network of
cooperating research which entered into force on 23 June, 1993.
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effect can begiven to such representations, laws, and regul ationswithout detriment to her
interestsasan international Organisation.® In furtherance of financial objectivesina
Headquarters Agreement, host Government are usually enjoined to employ its best
endeavoursto enabl e the Organsati ons obtai n the most favourabl e conditions asregards
exchangerates, banking commissionsin exchangetransactionsand to raisefundsthrough
theexercise of itsborrowing power or in any other manner which it deemsdesirabl €.
FurthermoreHeadquarter Agreement a o contains| oan agreementsandfinancia assstance
or support to an organisation by the host statesfor example under the L oan Agreement
with the United Statesfor the Construction of the UN Headquarters, 23 March, 1948the
United States government will make available to the United Nationsthrough the United
StatesMission to the United Nations, fundsin accordance with the HeadquartersLoan
Agreement.®

A more recent example is found in the proposal on financial arrangements,
administrative and logistica support to the* Green Climate Fund” % it was stated in the
preparatory documentsdealing with Selection of the Host Country of the Organisation (or
the HeadquartersAgreement) that additional direct financial contributionsisto be made
by the host Government to support the costs of operations of the organisation®” and there
wereexpressonsof interest submitted by six countries(namely Germany, Namibia, Poland,
Republic of Korea, Switzerland and Mexico) to host the headquartersof the Green Climate

®Headquarters Agreement between the Organization of American States and the Government of the
United States of America, signed in Washington, on 14 May, 1992, Article 3(1) and (2) of Part Two
dealing with the Status of the Organization. Note that the Charter establishing the Organization of
American States adopted in Bogota, Colombia, in 1948, entered into force 1951, was amended by
the Protocol of Buenos Aires in 1967 and by the Protocol of Cartagena de Indias in 1985.

& Agreement Between the International Seabed Authority and the Government of Jamaica Regarding
the Headquarters of the International Seabed Authority, United Nations Convention on the Law of
the Sea of 10 December 1982, which establishes the International Seabed Authority and Article
156, paragraph 4, of the Convention, provides that the Seat shall be in Jamaica. See Article
16(2)(1)(e)

%See the United States and the United Nations; Report by the President to the Congress for the Year
1947. Department of State Publication 3024, International Organization and Conference Series 111,
1, pp. 220-234. Available online at http://avalon.law.yale.edu/20th_century/decad036.asp accessed
26th June, 2014. The United States Representative at the Seat of the United Nations presents his
compliments to the Secretary-General of the United Nations and has the honor to notify him that
on August 11, 1948, the President of the United States of America signed the Bill (now Public Law
903) authorizing a $65,000,000 interest-free loan to the United Nations for the construction of the
Headquarters of the United Nations in New York. See also the United States Representative to the
United Nations Secretary- General United States Mission to the United Nations, UN. 1657/C
August 30, 1948.

®An organisation that will assist in achieving the ultimate objective of the United Nations Framework
Convention on Climate Change (UNFCCC). The Green Climate Fund was designated as an operating
entity of the financial mechanism of the UNFCCC, in accordance with Article 11 of the Convention.

6By Decision 3/CP.17 of the Conference of the Parties (COP) of the United Nations Framework
Convention on Climate Change (UNFCCC), Parties were invited to submit to the Board by 15 April
2012 expressions of interest for hosting the “Green Climate Fund” Organisation. See recommended
decision of the Board No. GCF/B.01 12/09, “Selection of the Host Country of the Fund”. See the
Minutes of the Meeting of the Board held on 23rd - 25th August, 2012 Geneva, Switzerland, p.2,
para 3.3.
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Fund Organisation with handsomefinancial commitments.®® K oreasecured the hosting
right for the Headquarters of the Green Climate Fund® and going by the proposal submitted
tothe Board, which formspart of substantive HeadquartersAgreement. The Republic of
K oreaagreed to advance to the Organisation, free of charge and, as of the date of entry
into force and for the entire period covering the implementation of the Headquarters
Agreement, theexclusive use, occupancy and enjoyment of the headquarters, asdescribed
inaSupplementary agreement, including facilitiesand instal lationswithin the building or
directly connectedtoit, specified in aSupplementary agreement, asmay berequired for
the occupancy and enjoyment of the Headquarters. Koreawill providethe | Tower rent
freefor theduration of itsoperations, and major maintenance and repairsto thefacilities
will aso be provided free of charge (equivalent to USD 6 million per annum). In addition,
uptoUSD 1.4 millionwill beprovidedinitialy for office equipment purchases, provision
for useaworld classconference centrefor 20 daysper annum for the entireduration of its
operations, freeof charge (equivaent to USD 0.5 million per annum). Korea, inexpression
of itsfirmwill to contributeto the Green Climate Fund, provided financid support of USD
2millionin2012 for start up, and subsequent to hosting the Organi sation, an additional
USD 1 million per annum until 2019. Through new and additional financial resources,
Korea, asthe host country, will utiliseatotal of USD 40 million for the period of 2014
2017 to support capacity building of developing countriesin addressing the challenges of
climatechange™.

Settlement of Disputes

Headquarters A greement contai ns dispute settlement proceduresto be adopted by the
Organisation and the host statein the event of adispute between thetwo partiesrelating to
theinterpretation of theletters of agreement. M ost times some headquarters agreement
aresilent onthe particular method but it usually providesthat both partieswill decideon
themethod to be applied whenever adispute arises. Sincean International Organisation
possesajudicia personality and entersinto contract with the host stateand third parties
like other organi sations, Companies, Multinational Corporationsand individuas, disputes

%The selection of the Republic of Korea as the host country of the Fund was the outcome of an open and
transparent process conducted by the Board. Partiesto the UNFCCC were reguested to submit to the Board
by 15 April 2012 expressions of interest for hosting the Fund, based on the criteria set in a decision of the
COP(3/CP.17, paragraph 12). They included the ability to confer and/or recognizejuridical personality and
legal capacity to the Fund, the ability to provide the necessary privileges and immunities to the Fund, and
financial arrangementsaswell asadministrative and logistical support offered to the Fund. Six expressions of
interest were received by the Interim Secretariat from Germany, Mexico, Namibia, Poland, Republic of
Koreaand Switzerland.

% At its October 2012 meeting, the Board took a consensus decision to select Songdo, Incheon City, Republic
of Korea as the host city of the Green Climate Fund. In accordance with paragraph 22 of the Governing
Instrument, this decision was endorsed by decision 6/CP.18 of the Conference of the Parties (COP) at its
eighteenth session in Doha, Qatar, in December 2012.

lbid. pp.14-15. The “ Agreement between the Republic of Korea and the Green Climate Fund regarding the
Headquarters of the Green Climate Fund” was signed in Bonn, Germany, on 2 June, 2013 and in Songdo,
Incheon, Republic of Korea, on 10th June, 2013. The Agreement entered into force in accordance with
paragraph 5 of Article 20 of the Agreement on 27 August, 2013. See also Article 4(2), (4).
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may ariseand itistheHeadquartersAgreement that will specify themodalitiesfor resolving
such disputes. For example Article 25 of the Headquarters Agreement between the
Commissionfor the Conservation of Antarctic MarineLiving Resourcesand the Government
of Australia, stated that any dispute between the Government and the Commission
concerning theinterpretation or application of thisAgreement or any question affecting the
relationsbetween the Government and the Commissi onwhichisnot settled by consultation
or negotiation or by some other mutually acceptablemethod shal bereferredto an arbitral
tribunal congtituted mutatis mutandis as provided for inthe Annex to the Convention.™
WhileArticle19 of theAgreement between the Government of the French Republic
andthelnternationa Fusion Energy Organisation (ITER) hasalmost smilar provisionwith
the HeadquartersAgreement between the Commission for the Conservation of Antarctic
Marine Living Resourcesand the Government of Australia, though with amuch wider
connotation’ it isprovided that any dispute arising between the French authoritiesand the
ITER Organisation out of or in connection with thisagreement, which could not be settled
by negotiations or by any other procedure to be agreed is, unless the parties decide
otherwise, subject to arbitration at therequest of one of the Parties. The partiesshall meet
to discussthe nature and conditions of the agreed procedure of the settlement of dispute,
withaview to anearly resolution. It further provided that the organisation shal providefor
the appropriate mechanismsfor the settlement of disputesbetweenthel TER Organisation
andthe Staff. Unliketheformer agreement thelater took into cons deration the possibility
of disputesarising from contract of employment by staff membersof the organi sation.
Some organisation in their Headquarters Agreement usually has an internal
mechanism for settlement of disputesarising from contract of employment of itsstaff for
examplethe HeadquartersAgreement between the Swiss Federal Council and the Bank
for International SettlementsprovidedinArticle4 that “ Disputesarising in matters of
employment rel ations between the Bank and its Officialsor former Officials, or persons
claiming through them, shall be settled by theAdministrative Tribunal of the Bank. The
Board of Directorsof theBank shall determinethe congtitution of theAdminigrative Tribund,
which shal haveexclusiveandfind jurisdiction. Mattersof employment relationsshall be
deemedtoincludein particular al questionsrelating to theinterpretation or application of
contractsbetween the Bank and its Officia sconcerning their empl oyment, of theregulations
towhichthesaid contractsrefers, including the provisionsgoverning the Bank’spension
scheme and other welfare arrangements provided by the Bank.” > The major import of
thisprovisionisto ensurethat the bank enjoy immunity from jurisdiction and execution by
the government of the host state-Switzerland. Though the danger associated with the

""HeadquartersAgreement between the Commission for the Conservation of Antarctic MarineLiving
Resources and the Government of Australia, above note 31. Article 25.

2Agreement between the Government of the French Republic and the ITER International Fusion
Energy Organisation above note 38, Article 19.

Agreement between the Swiss Federal Council and the Bank for International Settlements to
determinethe Bank’sLega Statusin Switzerland done at Berne on 10th February 1987. SeeArticle
4(1) and (2).

International Journal of Advanced Legal Studies and Governance, Vol.5 No. 1, April 2015 32
ISSN: 2141-6710



establishment of aninternal mechanism for disputeresolutionisthat such tribuna may not
beindependent consi dering that members constituting the pand of judgesof thetribunal
arelikely to comefrom the high echelon of the organi sation and the decision reached may
not be subject to appeal thereby interfering with the due process of natural justice. Again
theavailability of aternativemeansof disputeresolution, (that iswhereno particular oneis
specified) asenshrined in some headquarters agreement, enhancespossibility of securing
acredibleavenuefor resolving such disputeswerethey arise particularly staff conflictson
contract of employment.

In the case of the Headquarters A greement between Canadaand International
Civil Aviation Organization (ICAO), whichisamost similar with that of Headquarters
Agreement between the Swiss Federal Council and theBank for International Settlements,
it was provided that settlement of disputeswith the Government of Canadaconcerningthe
interpretation or application of theAgreement, whichisnot settled by negotiation or other
agreed mode, isreferred for final decisontoatribunal of threearbitrators. Oneshould be
named by the Secretary of Statefor External Affairs, oneto be named by the President of
the |CAO Council, and the third to be chosen by thetwo, or, if they fail to agree upon a
third, then by the President of the International Court of Justice.

The position of this agreement in terms of dispute resolution arising from
implementation of its provision showsafirmwill by the draftersto present aformidable
and firm approach for settlement of adispute arising from theintercourse between ICAO
and the host State-Canada as both parties are given the opportunity to nominate their
arbitratorsto represent then at thetribunal in case negotiation and other meansof dispute
settlement fails.” One of the unique features of this agreement isthat prohibits any
discrimination based on race, sex, language or religion thereby bringahumanrightsangle
into headquartersagreement. Abovedl, what isredlized and common among Headquarters
Agreement isthat negotiation (an alternative meansof disputeresolution) isapreferable
method of resolving disputes since the concept of immunity have barred the partiesfrom
submitting themsel vesto thejurisdiction of thelocal court on disputesarising fromthe
agreement except wherethisiswaived. In addition to the arguments above, an Italian
Court held in Giovanni Porru v. Food and agricultural Organisation (FAO),”™ that
“actsby which aninternational organisation arrangesitsinterna structurefal undoubtedly
inthe category of actsperformedintheexerciseof itsestablished functionsand that inthis
respect therefore, the organsation enjoyed immunity from jurisdiction” . In another case

"DobricaSavic, “International Civil Aviation Organization (ICAO), “ Montreal, November 2005, p.18.
See a so the HeadquartersAgreement between Canadaand ICAO, of 14 April 1951, On 16 September
1980 a Supplementary Agreement entered into force. It dealt with |CAO Headquarters premises at
1000 Sherbrooke Street West in Montreal. On 20 February 1992, the 1951 Agreement wasterminated
and superseded by a new Agreement that entered into force the same day. A new Supplementary
Agreement was signed on 28 May 1999 superseding the Supplementary Agreement signed in 1980
in order to reflect the relocation of the Organization’s Headquarters to a new location on 999
University Street on November 1, 1996.

> Rome Court of First Instancein its Judgment of 25th June 1969.

6 Summary of United Nations Judicial Year Book (1969), pp.238-239.
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over aclamby aformer employeeaf Intergovernmental Committeefor European Migration
(ICEM) for terminal emoluments, the Court of Cassationin Mrs C. v. Intergovernmental
Committeefor European Migration (ICEM)" held that “ acts by which aninternational
organisation arrangesitsinternal structure, including theruleslaid down by it in respect of
employment relationshipswith the staff, were manifestations of the organisaion’spower
under internationa law” and concluded that “ the provisionsand measures adopted by the
ICEM , dsoinsofar asthey regard termina emoluments, weregoverned by theorganisations
own system of rules;, they were consequently not subject to Italianlegal systemand were
exempt fromthejurisdiction of Italian Courts. Accordingly, thecourt.. . dismissedthecase
forlack of jurisdiction.” ™

Availability of Essential Public Utility/Services

Under most headquartersagreement, it istheresponsibility of host government to ensure
that Headquarters of an organisation shall be supplied with necessary public utilitiesto
ensuretheeffectivefunctioning of their operationsandintheevent of any interruption, or
threatened interruption, of any public utility services, the appropriate Government authorities
inthehost state shall consider the needs of the Internationa Organisation asbeing of equal
importance asthose of essential agencies of the host Government and other diplomatic
organisations present in the state and shall take stepsaccordingly to ensure that thework
of the organisation is not prejudiced. Host states Government shall arrange for the
Headquartersto be supplied by the appropriate authoritieswith available public services,
such aselectricity, water, sewerage, gas, mail, telephone, telegraph, drainage, collection of
refuse and fire protection, on terms no less favourabl e than those enjoyed by the host
Government and allied diplomatic organisation domicilein the host State.” Though
I nternational Organi sations are supposed to enjoy tax emption for their host government
but in the case of the Green Climate Fund, public utilitiesand servicesthat are supplied by
the Korean Government authoritiesor bodiesunder their control were supplied at tariffs
not exceeding theratesaccorded to diplomatic miss onsand intergovernmenta organizations
inthe Republic of Korea®

Facilitiesin Respect of Communications
With theadvancesin globalization, conventional meansof communication such assurface
mail, telegram, etc are giving way to faster electronic means of communication. An

" French Court of Cassation inits Judgement of 7 June, 1963.

8 Decision of 7 June, 1973, File No. 19/70 of Civil Matters before the Supreme Court of Cassation.
Summary of United Nations Judicial Year Book (1973), pp.197-198. See also Peter Neumann,
“Immunity of International Organisationsand Alternative RemediesAgainst the United Nations”,
Seminar on State Immunity, ViennaUniversity International Law, 2006, pp.5-6.

" Headquarters Agreement between the Commission for the Conservation of Antarctic Marine
Living Resources and the Government of Australia, above note 44, Article 4(4).

% The “Agreement between the Republic of Korea and the Green Climate Fund regarding the
Headquarters of the Green Climate Fund” was signed in Bonn, Germany, on 2 June, 2013 and in
Songdo, Incheon, Republic of Korea, on 10 June, 2013. Article 6(1)(2).
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international Organisation, intheterritory of ahost statefor the purpose of itsofficial
communi cations should betreated in not | essfavourable manner than that accorded by the
Government of thehost stateto any other Government, including their diplomatic mission
domicileinthehost state. Asameatter of priorities, ratesand taxesonmails, cables, telegrams,
radiograms, tel ephotos, telephoneand other communi cations, and pressratesfor information
tothepressand radio. No censorship shall be applied to the official correspondenceand
other officia communicationsof the organi sation. HeadquartersA greement demandsthat
an organisation hastheright to use codesand to dispatch and receive correspondence by
courier or insedled bags, which shdl havethe sameimmunitiesand privilegesasdiplomatic
couriersand bags. Theorgani sations should be alowed to erect tel ecommuni cation masks
and other outdoor e ectronic devicesthat tranamitingtant informationtotheir officia premises.
The effective functioning of these devices should not be interfered with or blocked by
deliberate actsof sabortage. Though appropriate security precautionshasto be determined
by agreement between a host party and the organisation on the use of such
telecommunication devices®!

Inviolability of the Organisations Building, Premises, Flag, Emblem, Achieves
and Documents

Under headquarters agreements, the buildings, premises, flags, emblemsarchivesand
documentsof international organi sationswherever located areinviolable® They haveto
be secured from being infringed, breached or violated asaresult of any attack dueto
violence or protest by authoritiesand citizens of host state or any individual or group
whatsoever under any guise. An organi sation hastheright under theheadquartersagreement
to display itsflag and emblem onitspremisesand meansof transport.® Thisdemandsthat
host state governments should provide adequate security to protect the facilities of
international organisation from being violated. The Headquarters of the International
Organisationsshal beinviolableand shall be under thefull authority of theorganisation’s
officiasor Representatives.

The host State Government under headquarters agreement are expected to take
all appropriate stepsto protect the headquartersof an organi sation against any intrusion or
damage and to prevent any impairment of itsdignity such that therewill be confidencein
theofficialswhilecarrying out their assignmentsin host states. To ensurethisobtainsthe
buildings or partsof buildingsand surrounding land which, whoever may bethe owner
thereof, that are used for the purposes of the headquarters seat shal beinviolable. Security
agentsand public officia sof the host states may not enter the building or premiseshousing

81 Convention on the Privileges and Immunities of Specialised Agencies Approved by the General
Assembly of the United Nations on 21 November 1947 and cameinto force on 2 December, 1948,
See Section 1V, Articles11 and 12.

8 See Agreement between the Government of the French Republic and the ITER above note 27,
Article3(1)

8HeadquartersAgreement between the Commission for the Conservation of Antarctic Marine Living
Resources and the Government of Australia. Above note 44, Articles6 and 7.
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aninternationa organisation without the express consent and approva of theOrganisation’'s
officials.® The competent authoritiesin host states under headquarters agreement shall
exerciseduediligenceto ensurethat thetranquility of the Headquarters and free access
thereto are not disturbed by the unauthorized entry of any person or group of persons
from outsideor by disturbancesinitsimmediatevicinity, and the host state shall provide
the Headquarterswith such appropriate protection asmay berequired.

Therefore sufficient number of security guards should be made available by the
host state on request for the preservation of law and order in the headquarters of an
international organisation wherethey are no contract security operatives hired by the
organisation or wherethereisimminent need for such assistance particularly in societies
that may bevolatiledueto politica situation there®. Under the HeadquartersAgreement
between Canada and ICAQ, it was provided that the Headquarters premises of the
Organization shd| beinviolablewiththe Government of Canadagiving it thesameprotection
asis given to other diplomatic missions in Canada. The property and assets of the
Organization, wherever located and by whomsoever held, areimmune from search,
requisition, confiscation, expropriation and any other form of interference, whether by
executive, administrative, judicial, or legidative action, except with the consent of and
under the conditions agreed to by the Secretary General of the Organization. The
Organi zation hasthe obligation to prevent the Headquarters premisesfrom becoming a
refuge either for personswho areavoiding arrest or for personswho are endeavouring to
avoid servicesof execution of legal process.®

Accordingto C.FAmerasnghe, theinviolability of premiseand achievesisprovided
forindl relevant agreements. Theinviolability of premiseisto bederived fromtheprotection
of the building or property specifically from search whilethe referenceto confiscation,
sequestration and the like must also put the premi se of the organi sation outsidethereach
of thehost state. By implication the authorities of the host state may not enter the premise
without the permission of the administrative head, even for the purpose of arresting or
servingawritonanindividud. Thisconcept requiresthat inviolability besecured againgt dll
personsand not merely the authoritiesof the host state whichimpliesthat the host state
must exercise duediligencein the protection of the premise. Achieveunlike premises
involvethe protection of al documentsheld by theingtitution, irrespective of who owns

8Agreement between the Swiss Federal Council and the Bank for International Settlements to
Determinethe Bank’sLegal Statusin Switzerland done at Berneon 10th February, 1987. SeeArticle
3DERE).

8Agreement Between the International Seabed Authority and the Government of Jamaica, above
note57, Articles5(1) and 6(1)(2).

8 Headquarters Agreement between Canada and ICAO, of 14 April 1951, On 16 September 1980 a
Supplementary Agreement entered into force. It dealt with ICAO Headquarters premises at 1000
Sherbrooke Street West in Montreal. On 20 February 1992, the 1951 Agreement was terminated and
superseded by a new Agreement that entered into force the same day. A new Supplementary
Agreement was signed on 28 May 1999 superseding the Supplementary Agreement signed in 1980
in order to reflect the relocation of the Organization’s Headquarters to a new location on 999
University Street on November 1, 1996.
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them. Thiswould seemto ensurethe confidentiality of the operationsof theseindtitutions
wheredecisionsarereached with the help of diverse documentswhose ownership may
often be unclear.®” To buttressthe above situation with the case of R. Peter Panuschka v.
Peter Schaufler, 8 it wasdecided that the service of legal processwithinthe headquarters
seet of theInternational Atomic Energy Agency amount to violability of the headquarters
segt and aviolation of theimmunity of the| AEA anditsproperty from legal processunder
Articlelll, Section 9 (a) and Article VI, Section 19 of the Agreement regarding the
Headquartersof thel AEA®. Thefactsof thiscaseisthat the Plaintiff, proprietor of aloan
office, appliedfor leaveto effect execution by garnishment and ass gnment of thedefendant’s
sdary fromthelnternationa Atomic Energy Agency in satisfaction of hisexecutableclaim
for 2,450 schillings, plussix per centinterest from 24 August 1965, 1/3 per cent commission
and 233.30 schillingsin costs, in accordance with an order of the Commercia Court of
Viennafor payment of apromissory note®.

The Court dismissed the gpplication and observed that under Articlelll, Section9
(8), of the HeadquartersAgreement, the service of lega processmay not take placewithin
the headquartersseat of thel AEA except with the express consent of, and under conditions
approved by, the Director General . A garnishee order would congtitute the service of legal
process, sinceit would take effect upon service, and servicewould therefore haveto be
effected within the headquarters seat of the IAEA. Article VIII, Section 19, of the
HeadquartersAgreement further provided that the property of the | AEA should enjoy
immunity from every form of legal processexcept insofar asin any particular casethe
| AEA should have expresdy waived itsimmunity.

It was, however, understood that no waiver of immunity should extend to any
measure of execution. It followed that the | AEA might not be prohibited by the Court from
disposing of itsproperty inagiven manner; it followed dso that thel AEA enjoyedimmunity
under international law, which it might be waive but which, inthe case of ameasure of
execution, it would not waive. Although thislast provision related first and foremost to
measuresof execution against thel AEA, itswording a so covered measures of execution
whichweredirected primarily against other personsbut inwhichthe| AEA wasin some
way involved

87 C.F Amerasinghe, above note 52, pp.330-331.

8Commercia Court of Vienna, Judgement of 29 November 1965, Twelfth Division. 12 Cg 802/65-2.

89A greement between the International Atomic Energy Agency and the Republic of Austriaregarding
the Headquarters of the International Atomic Energy Agency adopted in Viennaon 11 December,
1957 and entered into forceon 1 March, 1958. SeeArticlelll, Section 9(a) and Article V111, Section
19.

% Commercia Court of Viennaof 5 October 1965 (12 Cg 802/65).

% See Extract from United Nations Juridical Yearbook 1965, Chapter V111. Decisions of National
Tribunals Part Three. Judicial decisions on questions relating to the United Nations and related
inter-governmental organizations. p.246
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CONCLUSION

Thispaper examined thenecessity of HeedquartersAgreement under theLaw of Internationd
Organisationsand also examined some el ements of thelegal environment inwhich staff
membersof an international organization could functionintheir host state. According to
DobricaSavicin considering the advantages associ ated with having the headquarters of
an organistaion in astate argued that * headquarterswith ahuge number of officialsand
many meetings may represent acons derable economic and political interest of the Host
State.” These Statesal so acquire acons derable experiencein dealing with international
organi zations. Consequently, it may beinclined to better guarantee privilegesandimmunities
which arenecessary for the performance of the organi zation'smandate.

Few countries around the world (three major Host States, namely, Ethiopia,
Switzerland and the United States)®? have the privilege of hosting the Headquarters of
major internationa organizationsin particular, the UN and itsspecialized agencies. To act
asahost country bringsconsiderableinternational prestige, possibly increased influence
over theactivitiesof the organi zation, and most definitely cons derableresponsibility and
expense, athough the economy of the host country al so benefitswhen employment is
created by the activities of the organization, and the budget of the organization and of
nationd delegationsisspent initsterritory.

Theagreementsbetween thehost State and theinternationa organization concerning
theheadquartersof an organization hasafundamenta legd significancefor thedetermination
of thelegal status, immunities, and privilegesof the Organizationin theterritory of thehost
State, aswdll asof the status, immunities, and privilegesof therepresentativesof Member
States of the Organization and its officialsin the Secretariat.*® Headquarters agreements
cover awidevariety of issues concerning the organizationsthemsel ves, their Member
States, Permanent Missionsand their staff, aswell asstaff membersof theorganizations,
officiasandtheir families. Themorerecent agreementsprovide extensive detail sonissues
such astax and customstreatment; entry, residence and departure of staff; issuance of
identity cards; and pensionsand socid security matters.®

%2 Drazen Petrovic, abovenote 15, at p.11.

% Dobrica Savic, above note 73, at p.15

% lon Gorita Wolfgang Minch, “ Review of the Headquarters Agreements Concluded by the
Organizations of the United Nations System: Human Resources Issues Affecting Staff “ United
Nations, Geneva 2004, p.v
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