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ABSTRACT

The Economic Community of \WWest African Sates known as the ECOWAS Treaty
was first established in 1975 with the aim of creating an economic union in the
West African sub-region similar to the European Economic Union (EEU) to
foster the development of trade, commerce and investment in different economic
perspectives. As time goes by, several challenges were encountered such as
political, economic and socio-cultural instabilities. These necessitated the need
to amend the ECOWAS Protocol s which was done under the ECOWAS Treaty of
1993 to address the new situation particularly on security issues. The conflicts
in Liberia, Serra Leone, Cote d'Voire and Mali are good examples. These
political, economic and social upheavals undermined the main aims and
objectives of the ECOWAS Treaty. It is based on this background that it was
considered necessary to expand ECOWAS mandate to include matterson collective
security in addition to the economic objectives under the ECOWAS Treaty of
1993, Inthisvain, weshall consider different aspects of these ECOWASprotocols
by examining in particular, the issues of collective security under the ECOWAS
articles, mandates, the legal provisions and case laws where applicable.
Keywords: Collective security, ECOWAS , Treaty, political and economic
co-operation.

INTRODUCTION

Theobjectiveof thisarticleisto discussthe principleof collective security inrelationtothe
Protocol relating to Conflict Prevention, Management, Resol ution, Peacekeeping and
Security (the Mechanism) under the ECOWAS Treat, 1993. Conflict isarecurring
phenomenon in human societies. Regardless of itsnature and form, it hasdysfunctional
and disruptive effect, particularly when it assumesacritical dimension. The attendant
breakdown of law and order, destruction of livesand property, perpetration of human
rightsabusesand generation of refugeesand interndly displaced personscaused by conflicts
transcends national boundaries with the struggle and need for peace, security and
development at national, regiona andinternational levelsrespectively.

ECOWA Samsto promote co-operation and integration in economic, social and
cultural activity so astoraisetheliving standards of its peoples. Dueto thedistressing
eventsin several of its Member states, ECOWA Srealised that the case of economic
devel opment and progress can only be pursued in an environment of peaceand ability. It
foundthat it hastoinvolveitsdf in conflictsin Member statesto ensure that environment
conduciveto theimplementation of theeconomic programmesismaintained. To address
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all thevariouschallenges,inameeting heldin Lagoson April, 1978, ECOWASMember
states had earlier adopted aprotocol relating to Non-Aggression (PNA) which enjoined
Member statesto ... refrain from the threat and use of force or aggression against one
another'. Article5 (2) of the PNA providesthat:

... any dispute which cannot be settled peacefully among member

states shall be referred to a committee of the Authority. In the event

of failure of settlement by the committee the dispute shall finally go

to the Authority i.e. Heads of State/Government...
A subsequent Protocol relating to Mutual Assistancein Defence (PMAD) wassignedin
Freetown, Sierral eoneon 29th May 1981 and became effectivefiveyearslater. PMAD
committed ECOWAS. Member Statesto acollective defencetreaty by accepting that
armed threat or aggression against one constitutes athreat or aggression against the
community areresolved to givemutual aid and assistancefor defence. During the 1990s,
ECOWA Sactivitieshaveincreasingly been dominated by the effortsto secure peacein
Liberia, in particular through the involvement of ECOMOG (ECOWAS Cease-Fire
Monitoring Group) which was dispatched to Liberiain August 1991. On the 10th
December, 1999, Member statesof ECOWA S adopted the Protocol to the Mechanism
for Conflict Prevention Management, Resolution, Peacekeeping and Security (the
Mechanism) at Lome, Togo. It isnoteworthy that the M echanism hasemerged inthe
aftermath of the ECOWA Sinterventionin Liberiaand Sierral eone, but morecrucialy, it
hasemerged after the highly controversial intervention by the Member States of theNorth
Atlantic Treaty Organization (NATO) in Kosovo Crisis. The Mechanism recognisesthe
holistic nature of security and providesan elaborate structure of addressing sub-regional
security needs, incorporating and transcending previous protocol s.

TheHistory of Economic Community of West African Sates(ECOWAYS): InApril
1972, theHeads of States of Nigeriaand Togo decided to revivetheideaof an economic
community that would cut acrosslinguisticand cultura barriers. Tothisend, Genera Gowon
of Nigeriaand President Eyademaof Togo signed a Treaty providing for the setting up of
what the Togolese President called "anembrayo” of aWest African Economic Community.
Onthe 28th May 1975, the Heads of States and Government of the 15 statessigned a
Treaty inLagos, Nigeriasformer capital establishing the Economic Community of West
African States. In 1993, the 1975 Treaty wasrevised to reflect contemporary changesin
theorganization. Theprovisionfor regiona security which mandated Member statesto
work to consolidate and maintain peace, stability and security with the region was
enshrined?. Thus, whileArticle 58 was devoted to regiona security, thewhole of Chapter
10 dealt with"cooperationin Political, Judicia and Lega AffairsRegiona Security and
Immigration". Thisisareflection of amoreholistic consideration of regiona cooperation.
Beyond this, ECOWA S|eaders demonstrated a better awarenessof theall embracing
nature of what congtitutes security challengesand how supposedly non-military security
considerationscanimpact onthe political environment to creste asituation of insecurity,
not only werethe signatoriesto the new ECOWA S M echanism conscious of thefact 'that
good governance, theruleof law and sustainable devel opment are essential for peaceand
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conflict prevention", they were also convinced of the need to devel op effective policies
that will aleviatethe suffering of thecivil population, especialy women and children, and
restorelifeand normalcy after conflictsor naturd disasters®. ECOWA Sisamanifestation
of thedecisonfor co-operation among the peoplesof Africa. Itisthestructural embodiment
of the people's belief in a collective attack against the enduring problems of
underdevel opment. From Benin Republicto Togolese Republic, theyearningsof thepeople
arethesame; they want to behel ped out of thevalley of poverty inwhichthey areenmeshed.
Thelanguagesaredifferent and the culturesmay bediverse, but beyondal, thelonging for
economic emanci pation through co-operation transcendsal barriers. It operatesofficialy
inthree co-equal languages, French, English and Portuguese,

Thefollowing 13 states arethe current members of ECOWA Swith the exception
of Mauritaniawhich pulled out in December, 2000 following itsfailureto agreewith the
decisionsreached at the summit while Guineaison suspension following the 2008 coup
d'etat. ECOWA Sa so announced the suspension of the Republic of Niger on 20 October,
2009*. The Republics. of Benin, BurkinaFaso, Cape Verde, Cote D'lvoire, Ghana, Gambia,
GuineaBissau, Liberia, Mali, Nigeria, Senega, Sierraleoneand Togo

Objectivesof ECOWAS: ECOWASTreety Containing 93Articlesarrangedin 21 chapters
hasitscentral objectivesinthe promotion of economic and political co-operation among
Member Sates, inorder toraisetheliving sandardsof itspeoples’. Convinced that economic
development and progress can only be pursued in an environment of peace and stability,
the ECOWA SMember statessigned the Protocol to Non-Aggression (PNA) and Protocol
relating to Mutual Assstancein Defence (PMAD) in 1978 and 1981 respectively, which
provided for an Allied Armed Force of the Community. To bridgethe gap inthe above
protocolsin order to reflect contemporary changes and events, on 10th December 1999,
Member states adopted the Protocol relating to the Mechanism.

ECOWAS Governance Structure: ECOWA S comprisesthree armsof governance,
namely, the Executive, the L egidatureand the Judiciary. At thehelm of theorganizationis
the Chairman of theAuthority of the Heads of State and Government (Currently President
Jonathan Goodluck of Nigeria). At thehelm of the ExecutiveArm of the Community isthe
President of ECOWA S Commission (currently James Victor Gbeho) appointed by the
Authority for anon-renewableperiod of four years. Heisassisted by aVice President and
7 Commissioners. Thelegidativearm of the Community isthe Community Parliament
headed by the Speaker of the Parliament. The Judicial arm of the community isthe
Community Court of Justice, headed by the President (Currently Hon. JusticeAwaNana
DaboyaTogo). The court ensurestheinterpretation and application of community law,
protocolsand conventions. The administrativefunctionsof the court are handled by the
Court Registrar who isasssted by other professionds. It should be noted that the Authority
of theHeads of State and Government of Member statesasthe supremeingtitution®isthe
highest decision making body of thecommunity.

ECOWASNew Coallective Security M echanism: Collective Security asused inthis
paper isasystem of arrangement of ajoint action at elther theregiond leve or grouping or
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international level/global level or grouping to protect thevital interest of membersof the
community of nations. In other words, the collectiveactions of the Community of nations
againg any statefor any attack that breachesthe peace and security of theregion or globe.
Thenew ECOWAS collective security Mechanism was adopted against the background
of not only theorganization'sintervention activitiesin Liberiaand el sawhere, but also of
developmentsintheinterventiona system at large. Asthemainlega framework withinthe
sub-regiona organisation'sinvolvement in collective security, must henceforth beregulated,
the M echanism embodies detailed and comprehensive provisionsand structures.
Inadear, departurefromitstraditiona principlesof nonintervention, theMechanism
empowers ECOWAStointerveneininternal conflictsof Member states, an action, that
can betriggered not only by massiveviolation of Human Rights, but also by the breskdown
of theruleof law’. Itincorporate thedoctrine of humanitarian intervention and provides
extensively for an early warning system the mechanism probably isthe most ambitious
ingtrument on theregulation of collective security ever attempted to date, not by ECOWAS
but any regiona organization for that matter. Thus, it can be described asground. breaking
legidation on collective security within theWest African sub-region. Inmany regardsthe
M echanism can beregarded asthe organi sation's constitution on collective security inthe
West African sub- region®. It introduces many innovativeideasinto the collective security
of thesub-region. Itisperhaps, thefirst timethat aninternationa organisation hasformaly
codified therather problematic doctrine of humanitarian intervention aswell aslegalizing
theuseof forceto restoreor prevent an overthrow of ademocraticaly e ected government®.

TheL egal Framework of TheECOWASM echanism: The substantiveregulationsof
peace and security of theWest African sub-region by ECOWASisto befoundinvarious
sectionsof the Mechanism. The new mechanismincludesaprincipd structureand organs
of formulation and implementation of policies,, decis onsand othe collective management
of regional security issues. Article 1 of Chapter 1 which providesfor the establishment of
themechanism, introducesthe Protocol in clear terms, asfollows:

...there is hereby established within the Economic Community of West

African Sates (ECOWAS), a mechanism for collective security and

peace to be known as "mechanism for Conflict Prevention

Management, Resolution, Peace-keeping and Security.

Thegppearance of theterm " collective security” intheaboveprovisonisindicative
of ECOWA Sdeterminationto define, at the onset, the operationa ambit of theMechanism.
Indeed, the mechanism, whose draft provisionswereavictual replication of the PMAD
totaly jettisonitsclassical peacekeeping themein favour of more pro-active engagement.
Thus, the Mechanismwill apply not only to securing peace by traditional peacekeeping
exercises but also by using force to guarantee such. Therefore, in future, ECOWAS
interventioninthesub-regiond conflictswill nolonger be confined to peacekeeping, which
was, the main purpose |eading to the establishing of ECOMOG in 1990%. The above
conclusioniswarranted by acomparison of the provisionsof the Mechanismwithsmilar
onesunder thePMAD. ThePMADY providesfor interventionsby ECOWASin situation
of armed threat or aggression directed against amember state, which must be at the
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request of thetransgressed state™?. Thus, thisprovision limitsECOWAS interventionist
capacity to the scope of adefensivealliancein themode of organizationslikethe North
Atlantic Treaty Organisationswhere on attack on one of themember isusually regarded
asanattack onall. Thus, thetextua difference betweenthe provisionsof thePMAD and
the Mechanismisaimed at recasting theroleof ECOWA Sinthesecurity of itsregionfrom
oneprevious based collective salf-defencemode and classical peacekeeping to Chapter 8
of theUN Charter. It will berecalled that oneof the main criticismsagaingt the gpplications
of .PMAD totheLiberiaand Sierral eone Crisiswasthat the Protocol did not empower
ECOWASto apply force against itsown members. It only allowed force against external
aggression or aninternal crisisthat wasaccording toArticle 18(1), 'external maintained
and sustained.

However, by virtue of Article 3'2, which outlinesthe various objectives of the
Mechanism, it must be noted, that ECOWA Sdecisively incorporatesthe previousprotocols
and coversnew ground. WhileArticle3(8)* providesthat the mechanism shall prevent,
manageandresolveinterna and interstate conflicts, Article 3(c)™ empowersit toimplement
thereevant provisonsof the Protocolson Non-Aggressions, Mutua Assistancein Defence,
Free M ovement of Persons, the Right of Residence and Establishment. Thereisno doubt
that theinclusion of only selected partsof the earlier Protocols on defence mattersisto
enablethe New M echanism take precedence and extend to areas not previously covered
by its precedence. In order to take firm control over the security of West African
sub-region, theAuthority of ECOWAS, enunciated acomprehensivelist of objectivesin
Article 3 toincludeamongst others. prevent, manage and resolveinternad and inter-state
conflictsunder the conditionsprovided in paragraph 46 of theframework of theMechanism
and to ratify and implement therelevant provisionsof Article 58 of the Revised Treaty,
implement therelevant provisionsof the Protocol on Non-Aggression, Mutua Assistance
in Defence, Free M ovement of Persons, the Right of Residenceand Establishment. Maintain
and consolidate peace, security and stability inthecommunity and constituteand deploy a
civilianand military forceto maintain or restore peace within the sub-region.

Institutionsof ECOWAS: The Mechanism amongst others provides ECOWASwith
systems, capacitiesand processesin early warning, conflict prevention, conflict managemernt,
peace keeping, peace enforcement, humanitarian support and peace building. Other areas
arecontrol of theimportation, exportation and manufacture of light weaponsand other
forms of cooperation in regional security, including trans-border crime control. The
supplementary protocol aimsat entrenching democracy and therule of law, andisan
expression of demoacratic principles, guidelinesand benchmarksfor good governance.
Chapter 2, Protocol to the Mechanism deal s with the variousinstitutions and organs
empowered with theauthority for implementing the provisonsof theMechanism. Article4
which setsout theorgansin ahierarchy, providesthat:

The ingtitution of the mechanism shall be the authority, the mediation

and Security Council, the Executive Secretariat and any other

institution as may be established by the authority.
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TheAuthority of Satesand Gover nments. TheAuthority iscomposed of the Heads
of State and Governmentsand stipulated in Paragraph 1, Article 7, Revised Treaty*. The
Authority*® comprising the heads of Stateand Government of Member Satesistheprimary
organ responsiblefor thegenerd direction of thecommunity®. Itisthe highest decision
making body and has powers to act on all matters concerning conflict prevention,
management, resol ution, peacekeeping, security, humanitarian support, peace, building,
control of cross- border crime, proliferation of small armsand al other matters covered
by the provisionsof the M echani sm?.

Under Article 7% the Authority mandatesthe M ediation and Security Council
(MSC) totake, onitshehaf, appropriate decisonsfor theimplementation of theprovisons
of theMechanism. AlthoughArticle 6(1)% designatestheAuthority asthe highest decision
making body, thisis not necessarily so in reality. This provision does not occur with
subsequent provis ons, which confer onthe Mediation and Security Council (MSC) greater
powersthan theAuthority. Moreover, under the M echanism, theAuthority hasdel egated
all itspowerstothe MSC. In practical terms, there appearsto belittle or no significant
vaueinthispurported del egation of powersby theAuthority of the M SCZ.

Already, the M SC could onitsowninitiate sectionsunder the Mechanismwithout
restraints. Infact, it isdoubtful whether therewasany need for such delegation at all.
Apart fromitscollective security roleunder theMechanism, theM SCisasoresponsible
for decidingandimplementing "dl policiesfor conflict prevention, management and resolution,
peace-keeping and security?. Thus, unlike the rel ationshi p between the Security Council
‘and the General Assembly under the UN Charter®. Thereisno distinction between actions
which theAuthority may take and those that the M SC could ordinarily take under the
Mechanism. Intheabsenceof such distinction therefore, the purported del egation of power
isat best aredundancy, asthe M SC does not need to have such del egated power for it to
initiate any actionswhatsoever under theMechanism. Inredlity, the M SC possessesgrester
power under the M echanism than the Authority?”.

TheMediation and Security Council: TheMSC meetsét threelevelsnamely theHeads
of Sateand Government®®, Ministerial Level®, and Ambassadoria Level®. Thefunctions
of the M SC are as contained in Article 10 of the Mechanism. These functionsweigh
heavier than thetwo powersof theAuthority. Inthelight of theseprovisions, itisvery
unlikely that in asituation warranting theauthorization of an action, theAuthority will over
rulethe decisionsof the M SC®. The Mediation and Security Council shall informthe
Authority of al actionstakenin pursuance of the mandate givento them by theAuthority.
But thereisno provision under the M echanism empowering theAuthority to overruleany
action taken by the M SC. The prospect of such power isindeed ableak. The quorum
under the ECOWA STreaty istwo thirdsmgjority of the Member states®. Therefore, a
decision of theAuthority favoured by the M SC may indeed becomeafait accomplished
beforethe session athough the delegation of theAuthority'spower isreflected "without
prejudice"®, this provisionisnot effective because, it doesnot asit should have done*
subject the delegated power to the control s of theAuthority®. However Article 9(4) of the
Revised Treaty which providesthat:
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decisions of the Authority shall be binding on the member states and

institutions of the community, without prejudice to the provisions of

paragraph 3 of Article 15 of this Treaty”
towhichArticle7 refers, vest the Authority with overreaching powers, whichissubject to
contrary provisionsintheTresty or other protocols. Findly, thereisno provisonunder the
Mechanism that correspondsto Article 54 of the UN Charter, by means of which the
Authority could monitor theexerciseof the power it del egated to the M ediation and Security
Council. Thus, itiscontended that the del egation of powersof theAuthority totheranging
powersunder Article9 of the Revised Treaty".

Mediationand Security Council isan open one, whichwithout effectivecondtitutiona
mechanism to subject it to periodic control, 'is capabl e of being misused. Itissubmitted
thereforethat therather curiousrelationship between theAuthority and theM SCregarding
theimplementation of the provisonsof the M echanismisoccas oned by the overlap between
the primary function of theAuthority under the Treaty and its secondary collectiveroles
under theMechanism.

TheExecutive Secretariat (E.S) and Other Supporting Organsof thel nstitutions:
The Executive Secretary is empowered to initiate actions for conflict preventions,
management, resol ution, peacekeeping, and security inthe sub-region. Such actionsmay
includefact-finding, mediation, facilitation, negotiation and reconciliation of partiesin
conflict®. Theroleof the Executive Secretary includes recommending the appoi ntment of
aSpecia Representative and the Force Commander for the approval of theM SC, aswell
astheappointment of membersof the Council of Elders™. The Executive Secretary isalso
respons blefor political, administrative and operationd activitiesfor peacemissonsand
preparing periodic reports on activities of the Mechanism for the MSC®. The E.Sis
empowered to depl oy fact- finding and mediation mission onthe basisof an assessrnent of
theexidting Stuation®. He/sheshd| convenein consultationwiththechairman of theAuthority,
all meetingsof the M SC, the council of Eldersand the Define and Security Mission and
implement all decisions of the MSC®. In discharging their responsibilities under the
Mechanism, theaboveingtitutionsasstipulatedinArticle4 shall be assisted by theorgans
enumerated inArticle 17, Protocol to the Mechanism. Theseorgansincludes. the Defence
and Security Commission, the Council of Elders, ECOWA S Ceasefire M onitoring Group
(ECOMOGQG).

TheDefenceAnd Security Commission (DSC): The Defenceand Security Commission
iscomposed of Chiefsof Defence staff or equivalent, officersresponsiblefor internal
affairsand Security, expertsof Ministry of ForeignAffairs, Headsof Immigration, Customs,
Drug/Narcotic Agencies, Border Guardsand Civil Protection Force, depending onthe
agenda. Thecommissionischarged with examiningal technica and administrativeissues
and assessing logistical requirementsfor peace keeping operations. Thecommissionis
expected to assst theM SC. Informulating the mandate of the peacekesping force, defining
thetermsof reference; appointing theforce commander and determining the composition
of the contingents. The commission, which meetstwiceayear or asconsidered necessary,
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also examines reports from the Observation and Monitoring Centre and makes
recommendation to the M SC*. It should be used that the DSCisnot an original creation
of the Mechanism. It existed under the PMAD, though under the name "'The Defence
Commission". Thereare maor differences between the composition "and functions of
DSCandD.C. Whereasunder thePMAD, the DC consistsof only Chief of Staff fromall
Member states, the DSC consists of personsas contained inArticle 18, Protocol to the
Mechanism. Also, under the Mechanism, the DSC possesses wider powers than its
predecessor under PMAD*. Apart from these, it formul ates mandate for peacekeeping
forces, presumably for he consideration of the M SC, definesterm of referencefor the
force, appointsthe Force Commander and determinesthe composition of the contingents.

Council of Elders

TheExecutive Secretary isexpected to compileon annua basisalist of eminent persondities
within the sub-region who can usetheir good officesand experiencesto serveasmediators,
conciliatorsand facilitators. Itisfromthislist, when approved by theM SC at thelevel of
Headsof State and Government that the Executive Secretary when circumstancesrequire
assemblesagroup that shall congtitute the Council of Elders. The membersof the council
areexpected to beneutra, impartial and objectivein carrying out their mission. They are
expected to report to the Executive Secretary whoisto provideall thenecessary logistics
support for their mission™.

Economic Community of West African SatesMonitoring Group (ECOMOG)
With regard to aCommunity Armed Force, ECOWA S| eaders seized the opportunity of
the new Mechanism to formalizetherole of ECOMOG which, by that time had aready
becomearegular feature of the sub regional security landscape. ECOMOG isastructure
composed of severd stand-by multi-purposemodules(civilianand military) intheir countries
of origin and ready for immediate deployment®. Under Article22* ECOMOG ischarged
withthefollowing missions. observation and M onitoring, peacekeeping and restoration of
Peace, humanitarian intervention in support of humanitarian disaster, enforcement of
sanctions, including embargo, preventive deployment, peace-building, disarmament and
demobilization, policing activities, including the control of fraud and organized crimeand
any other operationsasmay be mandated by the M SC The definition of thefunctionsof
ECOMOG clearly benefited from the practical experienceof theorigind ECOMOG in
thefield. ASECOMOG continued itsLiberian mission, it had to adjust itsmandate asnew
challenges presented themsalves. Whenit was congtituted, it wasostensibly a" cease-fire"
monitoring force. However, in the absence of acease-fire, it becameimperativefor the
forceto assume other functionsincluding peace creation and peace enforcement that would
make possi blethemonitoring of acease-fire. One other important lesson of the ECOMOG
initiativein Liberia, SierraL eoneand GuineaBissau wasthe need for the setting up of an
early warning systemin the sub-region that would be dedi cated to conflict avoidance
activities. Thismust probably informed the establishment of asub-regional peaceand
security observation system called the Early Warning system.
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TheEarly Warning System: Chapter 4, Protocol to the Mechanism establishesthe
Early warning system or thesystemfor the purposesof conflict prevention andinaccordance
withArticle58 of the Revised Treaty. Thisearly provisonisaimed a semming the spate
of crisesin West Africasub-region by forestalling their explosionsthrough preventive
devices. The system consists of an Observation and Monitoring Centrelocated at the
ECOWAS Secretariat and four observation and Monitoring zones. The observation and
monitoring centre shal beresponsiblefor datacollection and analysisand preparation of
reportsfor theuseof the Executive Secretariat. They shall aso collaborate with the United
Nations Organisations, the Organization of African Unity, Research centresand all other
relevant international regiond and sub-regiona organisation®”.

Thereisno substantial difference between the functions of the centresand the
zones. Theonly notabledifference between thetwo seemsto bethat, whilethe observation
centre collectsdataand information generally, the zona Bureau shall, on astate by state
basisand day to day basis, collect dataon indicatorsthat impact on the peace and security
of thezone and the sub-region®. The zonal officesareto collect dataon indicatorsthat
impact on the peace and security of the zone and the sub-region on astate-by-state and
day-to-day basis. Tofacilitate thework of the Monitoring Centre and Zones, member
states pledge under Article 24 to guarantee thefreedom of operation of the zonal agencies
inaccordancewith the privilegesimmunitiesand security to property assets, and staff as
provided by the ECOWAS Genera Convention on Privilegesand Immunitiesand the
HeadquartersAgreement. The new protocol recognizesthe ramifications of Security
and how these could impact on sub-regional cooperation in economic and other spheres.
Essentialy, the new mechanism seekstoimprove onthelapsesof previousprotocolsand
addressespractica problemsraised in past peaceinitiatives.

The M echanism makesclear the conditionsfor itsapplicationto conflict Stuations
andtheauthority toinitiateapeace missions. Oneof thecriticismof theorigind ECOMOG
initiativewasthat it wasnot properly or an adequately authorized exercise. It thusbecame
necessary inthe New M echanism to obtain adeeper sub-regional agreement oncriteria
and proceduresfor intervention. The authorization of intervention and the definition of the
mandate for peacekeeping mission are now entrenched as multilateral affairs.Two
observationsmay be madein connection with theearly warning syssem. Though preventive
devicesof thisnature may 'not be indigenous discovery by ECOWAS, its nature and
elaborate structure makesit significantly distinguishablefrom previous experience. For
instance, Chapter 6, UN Charter providesfor specific resolution of disputesamongst
states. The gpplication of the provision under thischapter iscontingent on the outbreak of
adisputethought not generaly involving use of arms™.

Theimplication of the ECOWA Searly-warning systemismuch morecomprehensive,
andif faithfully implemented and exerted to thelast, may yield better results. It isgeared
towards|ocating potential cause of conflictsand constituting appropriate organsto deal
with such conflicts. To thisend, the Mechanism a so providesfor the Council of elders
whichismandated to deal with agiven conflict Situationwhenever theneed arises®. Thus,
thereisagrest interaction between theIngtitution of the Monitoring Centersand Monitoring
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zonesand Council of Elders. Whiletheactivities of the centresand zonesare particularly
tail ored towardsavoidance of conflicts, the Council of Eldersundertakestheresponsbility
of specific resolution of eventual disputes. In addition, thezond focusof theearly warning
system alowsfor the maximization of resourceswith guaranteed optimal results. The
narrowing of preventive meeting of Experts, ECOWASMinigtersof ForeignAffairs, Find
Report, Lome, Togo from 6th - 7th December, 1999 and activities of the centresand
zoneswill undoubtedly go along way in avoiding adissi pation of energy and strategy®. In
further effortsto achievethe concrete resultsexpected from the Early warning system, the
M echanism providesfor the establishment of aframework for therational and equitable
management of natural resources shared by neighbouring member stateswhich may be
causes of frequent inter-state conflicts™,

Conditionsand Procedurefor Application of the EcowasM echanism: The Protocol
permitstheapplication of the M echanism to both intra-and inter-state conflict. It however
limitsintervention'ininterna conflictsto only Stuationsthet threstentotrigger humanitarian
disaster or pose aseriousthrest to peace and security inthe sub-region. The Mechanism
could aso apply intheevent of seriousor massveviolation of human rightsand therule of
law or the overthrow or attempted overthrow of ademocratically el ected government>.
Article 27 enumerates succinctly, any of the proceduresto apply under the Mechanismin
any givensituation.

TheNew ECOM OG Force: Not only istheauthorization of amission now amultilateral
affair, the Protocol also takes careto prevent asituation whereby any particular country
would dominateamission bothintermsof troop contribution and thefunding of aninitictive
aswasthe casewith Nigeriaand the Liberian initiative. The ECOMOG Forceisto be
made up of composite stand-by unitsto be madeavailable by all member states. Thesize
to be provided by astateisto be determined after consultation with each member state
and the strength of the unitsareto bereviewed according to the situation on ground®. The
mandates of the Force and Mission of the deployed units shall vary according to the
evolving situation on ground™. The new ECOMOG Forceisthereforeanchored onthe
needto:

Define, build, organize and maintain an ECOWAS stand-by regional

military capability in peace keeping and humanitarian assistance to a

level of self-sustenance in the areas of troops and logistics support in

order to respond to internal or external regional crises or threats to

peace and security including terrorists and/or environmental threats.
The ECOWA Sprotocol whichlegalizesthe use of forcein dealing with conflict withinthe
sub-region, contravenes, the provision of collective security by regiona organisation as
contained in Chapter 8%. Inthe past ECOWA S has d so demonstrated aswasthe casein
theLiberian Crisis, thewillingnessto depart from peacekeeping to peace enforcement
operationswithout the UN authorization. Theselegal issueshavewider implicationsfor
prospectsof the ECOWA S Standby Force®. Unliketherel ationships between the Security
Council and the General Assembly under the UN Charter, thereisno distinction between
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actions, which theAuthority of the Heads of State and Government may take and those
thet the M ediationand Security Council could ordinarily takeunder theMechanism. Although
theAuthority isthe primary organ responsiblefor thegeneral direction and control of the
community, it delegated all itspower tothe MSCinArticle VI of the Protocol. Inthe
absence of such definition therefore, the purported del egationisat best aredundancy®:.
The challenges associated with bringing multinational forcestogether are numerous.
ECOWA Shasalimited ability to mobilize adequate resourcesand sustain ahigh level of
operational readiness. Furthermoredifferencesin language, military cultureand training
standard between member states continue to pose challenges to ECOWAS peace
operations. TheExecutive Secretary, through the departmentsconcerned, and in consultation
with member statesshall contributeto thetraining of civilian and military personne that
shdl bepart of thestand-by unitsinvariousfidds, particularly in I nternational Humanitarian
Law and Human Rights®2. Unarmed civilian and military personnel provided by member
statesmay be deployed aone or in conjunctionswith armed personnel. They shall, inter
alia, superviseand monitor ceasefires, disarmament, de-mobilisation, € ections, respect
for humanrights, humanitarian activitiesand investigate any complaintsor claimsbrought
to their notice. They shall order such other activities under the terms of reference as
determined by theM SC. The observer missonsshall report ontheir activitiesand findings
to the Executive Secretary®,

ECOMOG Force Commander: By Article 33%, an ECOMOG Force Commander
shall be appointed by the Mediation and Security Council and in consultation with the
Defence and Security Commission for each operation on the recommendation of the
Executive Secretary. Therole and the functions of the ECOM OG Force Commander
amongst othersinclude®: He shall be responsible for the efficiency of operational,
administrative and logistical plansof the commission, issueinstructionsto contingent
commandersfor al operationa activitiesand ensurethe security of personnel and materia
of humanitarian organisations inthemissionarea

Whilethe Force Commander shall report to the Executive Secretary through his
special Representative, All contingent. commanders shall report directly to the free
commander andAll Civil Unitsshall report directly tothe Specia Representative®. Member
datesinadditiontother responsbilitiesunder the Treaty and the Protocol shal immediately,
upon request, rel ease stand-by unitswith the necessary equipment and material and aso
cooperatefully with ECOWA Sin carrying out the mandates of the Protocol, including all
formsof ass stance and support required for the Mechanism, especidly asregardsthefree
movement of ECOMOG withintheir territories®’.

PeaceBuilding And Sub-regional Security: One other most important element of the
Mechanismistheprovisonfor agraduated strategy for peace-buildingin the community
onacontinuity basis. Thisiscontained in Chapter 9 of the Mechanism. Cognisant of the
fact that most violent conflictsarethe outcome of thefailure of ademocratic practicein
affected states, ECOWA S as part of the peace building activitiesisto beinvolvedinthe
preparation, organisation and supervision of eection of member Sates, aswell asmonitoring
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and actively supporting the devel opment of democraticingtitutionsin member states®.

The provision of the ECOWA S M echani sm recommends the adoption of agraduated

strategy, which must beimplemented asacontinuum, before, during and after conflicts.

Thesemeasuresinclude:

€) Involvement inthe preparation, organization and supervison of eectionsin Member
states as a means of monitoring and actively supporting the development of
democraticingtitutionsasthe basisof good governance.

(b) Assgtanceto Member statesemerging from conflict to help toincrease due capacity
for nationa, socid, economic and cultural reconstruction (in particular, therole of
ECOWA Sfinancid inditutionswhich havetheresponshbility for developing policies
tofacilitatefundsfor reintegration and reconstruction programmes) and

(© Support for a other processesthat would ass st therestoration of political authority,
theruleof law and thejudiciary and hel p to devel op respect for humanrights.
Some of the processes of the ECOWA S M echanism may provide the necessary

framework in thetask of devel oping acommon agendafor sub-regional organisationsin

theareaof peace, security and conflict prevention. Whilethisprovision doesnot categoricaly
sateat what point ECOWA Swill beinvolvedintheeectora processesof amember state
it seemsreasonableto expect that such will apply to amember state emerging froma
conflict®. ECOWA S shall also assist member states emerging from conflictstoincrease
their capacity for national, social, economic and cultural reconstruction and itsfinancial
ingtitution shall devel op policiestofacilitatefunding for reintegration and reconstruction
programmes™. Priority shal beaccorded toimplementation of policiesdesigned toreduce
degradation of socia and economic conditionsarising from Conflictsin Zonesof Relative

Peace™.

When astate has been affected by violent conflict, ECOWA S Peace- building
effortsat theend of hostilitiesareto concentrate on; consolidating the peacethat hasbeen
negotiated, implementation of disarmament, demobilisation and reintegration programmes
including thoseof child soldiers, establishing conditionsfor thepalitical, socid and economic
reconstruction of the society and governmenta ingtitutions, resettlementsand reintegration
of refugeesand interndly displaced personsand ass stanceto vul nerable personsincluding
children, the elderly women and other traumatized groupsin the society™. In situations
wheregovernmental authority hascollapsed totally inthe course of conflict under Article
457 ECOWASistowork for therestoration of such, political authority including the
preparation, organisation, monitoring and management of electoral processes in
collaboration with relevant regionad andinternationa organisation. Thus, itisexpected that
the peace building capacity of ECOWA Swill not only materidiseafter acountry hasfully
experienced aconflict. Thereisaprovisonfor peacebuilding activitiesduring thecondtipation
of hostilitiesdesigned to reduce degradation of social and economic conditionsarising
from conflicts™. By virtueof Article46™ itisnow imperativethat member statescooperate
intheareasof control of trans-border crimes, apprehension of criminas, acoherent crimind
justice system and restitution proceduresfor stolen itemswhich are being rel ocated to
other member statesand so on. Member statesshall a so supply the Executive Secretariat
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with document setting out the detail sof criminal proceduresintheir country. Withaview to
grengthening nationd legd instrumentson mutua |egal ass sanceand extradition and making
them morefunctional and efficient, al member statesshall harmonizetheir domesticlaw in
accordanceinthereevant ECOWA S Conventionson Mutua Assstancein Crimina Matters
and Extradition. Member states, undertake to adopt aconvention to incriminate make
punishablethemost commonly committed crimesin the sub-region™. Also thejudicia and
policeauthoritiesof ECOWA S member states shal consider thered notices published by
the | CPO-Interpol at the request of an ECOWAS Member state asavalid request for
provisond arrestsfor the purposeof Article22 of the ECOWA S Convention on Extradition.
ECOWA S shall establish aCrime Prevention and Criminal Justice Centre (ECPCJC) to
serve asfocal point for mutual legal assistance, which centre shall be part of thelegal
department in ECOWAS. The ECPCJC shall assist in linking up ECOWAS Member
statesto non- ECOWAS Member statesin Mutual Assstance Matters. It shall also serve
asasupervisory power to ensurethat countriesimplement conventionsthey sign”.
Article51%regulatesthecirculaion of illega armswithin ECOWA Swhile Section
527 obligates the organisation to cooperate with OAU, UN and other international
organisationinthepursuit of itsobjectives. While ECOWA Sshdll fully cooperatewiththe
OAU Mechanism for Conflict Prevention, Management and Resolution in the
Implementation, it shall inaccordancewith Chapters7 and 8% inform the United Nations
of any military intervention undertaken in pursuit of the objectivesof theMechanism. The
thrust of Article46 in particular consistsin the expectation that it will help minimizethe
incidentsof armsproliferation among severd other problemsplaguing Africaasawhole.
These provisionsare necessary elementsof the superstructure of the collective security
system created by the M echanism. Even though the unknown coverssimilar ground, such
effortsby ECOWA Smay bejustified by referencesto the UN'sseeming lack of interestin
committing itsalf to African countrieswith the samevigour asit doesto \Western ones.

FINDINGSAND OBSERVATIONS

Theindtitutionsand structure put in place by ECOWA Sfor the pursuit of Collective Security
intheWest African sub-region areundoubtedly ambitious. A cursory look at the provisons
of theprotocol which establishestheMechanismfor collective security reved slike problem
areas, which if not addressed will militate against the attainment of itsobjectives. The
challenges shall be considered below. The presence of the"warlord" pillaging society of
natural resources, coercing disaffected unemployed youth into violent attacks, cannot hide
thefact that key problemsin many West African societies stem from poor governanceand
undemocratic regimes. Theabsence of effective governance and democratic control of the
state and itskey ingtitutionsisaconstant threat to ordinary citizens. In many cases, the
sateisunabletofulfil itsbasic functions. The power of the stateto control violenceand to
fulfil itssocial duties has often been eroded by |eaders who have sought to turn state
security forcesinto pragtorian guardsfor regimesurvival rather than for the protection of
ordinary citizens. In many instances, therefore, the stateisamajor source of insecurity.
The state's security sectors, namely the police and the army are often complicitinthe
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violence, aswell aslooting and extorting goodsfrom citizens. Inmost of post-independence
West Africa, governance and democrati zation failed to takeroot (for examplein Nigeria,
Gambia, Ghanaand SierraLeone) because of therole of the military, coupsand counter
coupswhich were apermanent feature of the Sub-region's politics. In responseto the
failure of the security sector to protect itscitizens, several local communitieshave created
vigilantegroupslike Kamgjor- in SerraL eoneand the Bakass boysinthe Eastern part of
Nigeria. Thus, the casefor security sector reform and democratic control of security forces
isof utmost concern primarily becauseit strikes at the heart of the governance-security
nexus. Thereform hasbecomeapre-requisitefor preventing conflictsand post - conflict
peacebuilding. Theaimistointegrate agood governance agendawith thegoal of security
sector reform and to ensure democratic control of the security sector.

Institutional Challenges: Article 6 to the Mechanism vest on the authority the overall
powersand the highest decisions-making body. However, the sameAuthority, under Article
7, mandated theM SC to make on itsbehalf, appropriate decisionsfor theimplementation
of the provisions of the Mechanism. In all these, the MSCisonly required to keep the
Authority informed of itsactionsand decisions. The Protocol however hasno provisons
for the Authority to override the decisions of the M SC, should there be disagreement
between thetwo. In effect, the M SC seen to have powersthan the A uthority of the Heads
of Statesand Government - the highest decision making body within ECOWAS. Itisa
major challenge asthe beneficiary of the delegated power should be accountableto the
benefactor.

Funding Challenges. Theability to marshal financial resourcesisacondition sinequa
non for the effective funding of the Mechanism. On account of the under developed
economiesof itsMembersstatesand poverty amongst others, funding isoneof thegreatest
challenge confronting ECOWAS. With no remarkableimprovementsin the economy of
the Sub Region, it can beargued that thistendency would continuein thenear future. Itis
thereforelikely, that without the support of donor countries and international agencies/
organizations, ECOWASwill beunableto achieveitsgoal of collective security inthe
West African Sub-region.

Structural and Operational Challenges: The Implementation of much of what is
envisaged inthe ECOWA S Mechanismwill depend on how far Member statescan tackle
many of theoperationa chalengesthat continueto undermineECOWA Smiilitary operations.
All three ECOM OG'sintervention clearly exposed thelogistical weaknessof West African
armies. Suchfactorsincludethe problem of command and control, doctrine administration
and logistic. Thus, acall 'ismadefor abetter co-ordination between headquartersand
forcecommandersinthefield. Robust and well equipped troops should a so be provided
for modern day peacekeeping, peace enforcement and humanitarian operations. Both the
ECOWA Sand theMembersstatesmust meet their obligationsby providingwell equipped
drugswith serviceable equipment.

Legal Challenges: ECOWA Scurrent effort in devel oping apeace enforcement capability
marksadeparturefrom the provisionsof collective security by regional organizationsas

International Journal of Advanced Legal Studies and Governance, Vol. 3, No. 3, Dec. 2012 28



contained in Chapter 8, UN Charter. The Chapter encouragesregiona organizationsto
pacifically settle disputesamongst their members, and del egatesthe enforcement powers
tothe UN Security Council toregiond organizations. The UN asoins sted that the Security
Council shdl a al timebekept fully informed of activitiesundertaken .or in contemplation
under regiona arrangement or by regional agenciesfor the maintenance of international
peace and security. Past ECOWAS peace initiatives had acted in disregard to these
provisions. The ECOWA S protocol to the mechanism amongst other |egalized the use of
forceto maintain peace and restore or prevent the overthrow of ademocratically elected
government®:. While ECOWA S effortsto exercisefirm control over security inthe sub
region arecommendable, the Protocol Contains, lophol es, which would enable ECOWAS
to operatewithout the UN Security Council supervisionand control, thus, not only cregting
potential areasof conflict with the UN, but casting onthelegality of certain ECOWAS
operations. Therefore, itispertinent to reiterate at thisjuncture, that theweak operation of
the ECOWA S Mechanism not only betraysthelack of political will among sub-regiona
Head of State and thelimited involvement of other internationa organizationsor actorsin
itswork, but al so reved sthe need for more creativefinancing, better training facilitiesand
moreeffectiveearly warning observatories.

Future Prospects. The elaborate structure and provisions of the new ECOWAS
Mechanismraiseanumber of crucia questions. Thefirst and probably themost important
relatesto the practicability of thewhole Mechanism. Asnoted by Yoroms, “thestructure,
organs, rulesand procedures of the new Mechanism aretoo cumbersome, practically and
financidly toimplement”#, Thetrack record of thesub-regiond agency intheimplementation
of such agreements does not support any other conclusion. The PMAD had beenin
existencefor nineyearsbeforethe ECOWA Sinterventionin Liberia, yet itsstructuresand
organswerenever putin place. Apart from the abbsence of the necessary political will, the
fallurewasnot unrel ated to thefinancid difficultiesassociated with theingtitutionalization
of theorgansin question.

However, the structure and organs of the 1981 Protocol are neither aselaborate
nor financially demanding asthose of the New Mechanism. If ECOWA Swasunableto
institutethe PMAD Organs, itisdoubtful if the structures and supporting organsof the
new M echanismswould befully implemented. Inthe period following therétification of the
Protocol, ECOWA S Status have moved to set up the Mediation and Security Council, the
Defence and Security Commission and the ECOWATCH observatory. The ECOWAS
M echanism attemptsto forestall crisesthrough the creation of ECOWATCH, an early
warning system. ECOWATCH aimsto provideinformation to the ECOWAS Secretariat
inAbuja, Nigeriaonissuesof governance, democretization and economies®,

Tothisend, ECOWA S hasestablished for ECOWATCH centresin Benin, Burkina
Faso,Gambiaand Liberiato gather and andyze politica and economic conflict indications®.
Degspiteall these efforts, the Mechanism has not been seriously tested. In the case of
ECOWATCH, itisdoubtful if the Secretariat hasthe required staff complement with
requisteskillsthat would make itswork effective. Besides, noneof itszond officesisfully
functioning. It could be argued that the problems of PMAD had to do so with the abbsence
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of thepalitica will to enforceits provisons. But thequestionis, hasECOWA Snow found
therequired political will that would facilitate the process of implementation?In the new
Mechanism, ECOWAS leaders have sought to fashion a system that would be less
dependent on the contributionsof asingleindividua country. Thisisfalout of the problems
raised in relations between Nigeriaand several Francophone states in the course of
implementing the ECOM OG initiatives. However, it isdoubtful if suchmechanismashas
been proposed can succeed in the absence of aregional hegemon that would catalyze
developments. PMAD led similarly provided for amultilateral approach to decision -
making asregard toitsapplicationto conflict situations. If thishad worked, the setting up
of the SMC would not be necessary.” It was because the PMAD multilateral approach
wasnever activated that Nigeriawith the acquiescence of Ghana, was permitted to dominate
theactivitiesof the SMC and ECOMOG to the chagrin of the Francophone states. Even
now, Anglophone Francophone rel ationsin the sub-region remain suspect.

Despitetherecognition by al sdesthat afully functioning ECOWASisinthebest
interest of dl the statesin the sub-region, the Francophone stateshave continued to maintain
their paralleled organisationsfor economic and other formsof cooperationincluding their
security cooperation mechanism. The structuresof ANAD remain intact and functioning
evenintheface of the new mechanism. Besides, Francophone statesin the sub-region
have continued to "foot drag" on matters pertaining to moving the sub-regiona economic
operation and integration project forward. Thus, given, the persisting reluctance of the
Francophone statesto movethe cooperation agendaforward on the sub-region, thevitdity
and surviva of the new Mechanism, and itscredible application to conflict Situationscan
only be guaranteed by the presence of asub-regional power with sufficient interest and
ready to deploy theresourcesrequired to makethe Mechanismwork. Nigeriaperformed
thisrolein Liberiaand SierraL eone and, under the present circumstances of the sub-
region, it seemstheonly country that may till beableto do so.

African countries, in general are among the most poverty-stricken statesin the
world and involvement in peaceinitiatives could congtitute an unnecessary drainfromtheir
already depleted resources. The new Mechanism has not made matter easier. While
deemphasizing thefinancial roleany individual statein the sub-region could play the
anticipated sourcesof funding for the M echanism and its operations do not hold bright
prospect. Itisdoubtful, if membersthat areaready in default of their regular duestothe
Secretariat would perform better when required to pay the expected community levy from
which fundsfor the M echanismwoul d be sourced. Thiswould beespecially soin conflict
Stuationsthat doesnot directly impact on particular states. It hardly needsrestating that
expecting any seriousfunding assistancefrom thelisted international agenciesishighly
unlikely. What thissuggestsisthat the successful operationsof the ECOWAS, Mechanism
would requirethe commitment, at least at theinitial stages, of somekey memberswho are
ready to deploy required resourcesincluding financial ones. Themechanism'semphasison
multilateralisation of not only decision-making but also of troop contribution, mandate
definitionand funding, may discourage potentia stateswilling to makethenecessary sacrifice.
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CONCLUSIONAND RECOMMENDATIONS

Sub-regional organisations, regimesand agencieshavehistorically been facilitatorsof co-

operation among states. In the circumstance of the post-cold war world, it isclear that

regional and sub-regional organisationshaveagrester roleto play in the maintenance of
peace and security and in conflict management and resolution . The new ECOWAS

Mechanismisamgor contribution to the corpusof enactment ontheregulation of Collective

Security. The ECOWA S Protocol relating to the Mechanism for Conflict Prevention,

Management, Resol ution, Peace keeping and Security marksamajor milestonefrom

previous approach to security matters in the West African sub-region. It signaled a

remarkable departurein the organi zation's approach to conflict management intheregion.
ECOWA S has made remarkable progressin transforming itself from astrictly

€conomic organisation into asub-regional security umbrella. Theturning of ECOMOG
into astand-by peacekeeping body (force) givespractical expression to the desires of

Africansnot only to keep their own peace, but also to definetheir responsesto their own

security problems. The ECOWAS Security Mechanism is thefirst of such regional

organisationsasthey striveto respond to issuesof governance, conflict and security. It
should be noted that the most provisions of the Mechanism still remain anideal, more
effectivein theory thanin practice. ECOWAStill hasalongway to goin managing and
ultimately building peacein West Africa. L ogically, the common purposefor peace and
security inthesub-regional organisation on our continent should be centred on the attainment
of a harmonious, safe and stable environment to make possible the evolution and
implementation programmesthat will provide economic prosperity for the people of the

West African sub-region. Tothisend, regiond organisationsshould amto achieveaverified

concept of human security. Thiswould expedite agreement onthefollowing issues:

1. Thereview of the provisionsof the Protocol, asregardsthat powersand limitation
of theAuthority and the M ediation and Security Council.

2. There should be harmoni zation of the UN'sactivitieswiththoseof ECOWAS. In
Order words, ECOWA S must demonstrate more willingnessto abide by UN
Security Council'sregulation on peace keeping and peace enforcement operations

3. ECOWA S statesmust meet their obligationshby providing the ECOM OG standby
forcewith, well equipped and serviceabl e equipment. In other words, theneed for
improved efficiency of task force.

4, Democracy should befully and completely entrenched in the governance of each
member state. ECOWA Sshould consider serioudy the establishment of apolitical
confederation, building onthe creation of ECOWAS parliament, in order to reap
thefull benefitsof regiondism.

5. The need to promote economic development and integration as a means of
increasing sub-regiond security.

6. ECOWA S should assist itsM ember statesto undertake security sector reforms
and not wait until conflictserupt.
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7. Rather than acommunity levy, funds should be' collected through areservefund
that would be available to the ECOWA S Commission for usein future peace
keeping operations. Thus, with the establishment of reservefund, when the need
for peacekeeping force arises, itsimplementation would not be delayed by lack of
funds

8. Theneed for thedevelopment of anintegrated approach to peace-building. This
wouldinvolvethejoint efforts, particularly intheservice of humanitarianinterests;
at dl stagesof aconflict it would aso providesupport for devel opment programmes
for reconstruction and rehabilitation purposes.
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