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ABSTRACT

Corporate litigation is one of the methods of resolving both internal and external
corporate disputes; however Company Laws all over the world establishe a
number of different forums for the resolution of internal corporate disputes that
occur between directorsinter se, shareholdersinter se, or between shareholders
and directors. However the Majority rule seems to undermine the rights of the
minority share holdersto seek redressfor wrongs committed against the company.
Thus the need to protect the minority members of the company and retreat from
the precipice of the Majority rule. To enhance the protection of the minority, the
Supreme Court'sdecision in Edokpolo & Company Ltd v. Sem- Edo Wire Industries
Ltd!, which added an exception to the list of exceptions to the majority rule
stating that the rule in Foss v. Harbottle will not apply when the interest of
justice requires it, should be included to the statutory exceptions under CAMA.
Consequently, judicial authorities suggest that the law is closing gradually on
the rule in Foss v. Harbottle with a demolishing hammer; therefore I would
recommend in line with the tide of informed opinion, that sections like section
2992 should bereviewed appropriately to meet the changing faces of law because
"the reason of law is the soul of law; ratio legis est anima legis".
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INTRODUCTION

Itistritethat equity will not suffer awrong to bewithout aremedy, but themgjority rulein
corporate governance seemsto underminethewhol ejurisdiction of equity especidly where
thereisanincreasing need for equitable control of the majority. The company likeall
progressive present day Organi sations uphol dsthe democratic principle, that themgjority
will must bethewill of the company. However, thevitality of corporate governanceliesin
therecognitionit givestheminority and equitable settlement ishowever, adesirablesolution
for corporate dispute®. Corporatelitigation isone of themethods of resolving bothinternal
and external corporate disputes; the other methodsfor the resol ution of such disputes
includes, shareholdersin general meeting (AGM), board of directorsmeetings(BOD) and
inthe case of Nigeria, the Corporate Affairs Commission (CAC) investigating under the
Companies and Allied Matters Act®. Thiswork aimed at assessing provisions of the
Companiesand Allied MattersAct and other similar Actson thelegal protection of the
minority under corporate governanceinacompany by identifying theinadequaciesand
current best practicesinthe provisions. It will also appraisethe dimensions of corporate
litigation asit relatesto the positions of the court on the protection of theminority and also
provide plaus blerecommendationsfor reformsfor the protection of theminority.
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HISTORICAL PERSPECTIVE,PRACTICEAND LEGISLATION

Company Law isadynamic and exciting body of law of enormouspractica and commercia
importance, it cannot be properly understood without referenceto its historical background
asits practice and | egisl ation on companies has since been exploding in volume. The
earliest form of association of personswasthe Guild system. A Guild wasan associ ation of
craftsmen in a particular trade. Members of the Guild traded on their own, but were
guided by obedienceto therulesof the Guild. The Guild could aso confer ontheir members
amonopoly of dedinginaparticular kind of commodity®. The CompaniesAct 1862 was
thefirst real modern CompaniesAct to beintroduced in English history and the most
recent isthe CompaniesAct 2006. The Nigerian Company Law isaproduct of the Received
English Common Law. Nigeriasfirst indigenenous enactment wasthe CompaniesAct
1922. The Companiesand Allied MattersAct 1990 isthelatest of Nigeria's Company
Law Legidationandthisisthe crux of thisresearch.

Majority Rule: Beforethe principle of Mgjority rule, thefirst case ever reported on
redressof corporate wrong was The Charitable Corporation v. Sutton®, where members
of anon-trading corporation were allowed to suethe committee-men for fraud, breach of
trust and negligent conduct. Ever since then the organic principle of the company as
emphasized by the striking analogy of Denning L.Jin Bolton (Engineering) Co. Ltd. v.
Graham & Sons’, hasmadeit clear that acompany, just like an individual is capable of
doing wrong, but the question asto who can sueiswhat led to themgjority ruleprinciple.
Thedoctrineknown asthemgjority rulewaslaid downin Fossv. Harbottl€® and subsequently
re-emphasizedinMozley v. Alstor®. It statesthat in order to redressawrong doneto the
company or to the property of the company, or to enforce rights of the company, the
proper plaintiff isthe company itself, and the court will not ordinarily entertain an action
brought on behalf of the company by ashareholder.

In Fossv. Harbottle', the plaintiffs, Foss and Turton, were shareholdersin a
company called TheVictoriaPark Company' which wasformedto buy land for useasa
pleasure park. The defendantswerethe other Directorsand sharehol dersof the company.
Theplaintiffsaleged that the defendants had defrauded the company invariouswaysand
in particular, that certain of the defendantshad sold land belonging to them to the company
at exorbitant price. Theplaintiffsnow asked the court to order that the defendants make
good thelossesto the company. Vice Chancellor Wigram held that since the company's
board of directorswasstill in existence, and sinceit was still possibleto call ageneral
meeting of the company, there was nothing to prevent the company from obtaining redress
initscorporate character, and the action by the plaintiff could not be sustained.

Theimport of the court'sdecisionisto the effect that the court will normally not
interfereinamatter whichiswithin thecompetence of the company to settleitsdlf or, inthe
case of anirregularity, toratify or condone by itsown internal procedure. Whereitis
alleged that awrong has been doneto acompany, primafacietheonly plaintiff isthe
company itsalf. By thefact of codification of therule, considerable certainty hastherefore
beenintroduced inthisregard. Thisrulewasfollowedin the Nigerian case of Abubakri &

International Journal of Advanced Legal Studies and Governance, Vol. 3, No. 3, Dec. 2012 36



Orsv. Smith" werethe court held, amongst other thingsthat; ‘wetherefore hold that the
rulein Fossv. Harbottle appliesto an unincorporated associ ation possessing acondtitution
or aset of rulesand regulationsentitling it to sueand be sued asalegd entity, and that the
janat-ul-mudimof Lagosissuchabody. It followsthat therulein Fossv. Harbottleapplies
toreligiousbody in the sameway and to the same extent asit doesto alimited liability
company or atradeunion’. The Nigerian court inthe case of Elufioye& Ors. v. Hdilu &
Ors*? held that therulein Fossv. Harbottle™ hastwo limbs, viz; 'that in respect of any
wrong against the company or union only the company or union can sueinitsown name;
and that the court will not interferein any transaction whereit iswithin the power of the
maj ority shareholderstoratify or undo such action'

Als0, section 299' has entrenched thisfamous common law rule, it statesthus;
‘Subject to the provisions of thisAct, wherean irregularity has been committedin the
course of acompany's affairs or any wrong has been done to the company, only the
company can sueto remedy that wrong and only the company canratify theirregular
conduct'. Itisworthy of notethat therulein Fossv. Harbottle asoincorporatesjudicial
policy that the court will normally not judgeintra-corporate disputes, if the shareholders
decidethat the matter will not be heard . Hence, under this'magjority rule, if themajority
shareholders decidein general meeting that no action shall betaken against offending
directors, that, in principle, isthe end of the matter. Thiscontroversial possibility was
confirmedin TikaTore pressLtd. v. Abina, whereit washeld that; 'nowever wrong the
directors action might have been, it was open to the sharehol dersin general meetingto
ratify their wrongdoings.

Rationale for the (Shareholder) Majority Rule: The rule is a deduction from the
doctrineof corporate personality. Oneof thelegal consequencesof theartificial nature of
acompany asalegal personisthat inevitably, decisionsfor and actionsby, it haveto be
takenfor it by naturd persons, andif thesenaturd personsactionswerewrong, themgjority
shareholder can ratify thewrong actions, thishasbeen referred to as'majority control’.

Oneof therationaesof thisruleisthat sincetheratification of awrongor irregularity is
intravires, the company or the association can ratify theact complained of by theminority,
henceitisidleexercisefor thecourt tointerfere. Also, therule preventsmultiplicity of
actions by shareholders. It preventsthe company from being ‘torninto pieces . Therule
can therefore beregarded asastrong safeguard for theinterest of all concerned inthe

company.

Dilemma of the (Shareholder) Majority Rule: Beneficial though thisprinciple, strict
application could create someintricate practical and legal problems. Firstly, unlessthe
company decidesto sue, itsrightsmay never beenforced, with theresult that both minority
and magjority will suffer. Unfortunately, in practice, thedecisionto sueor notisinfact the
decision of the Board of Directorswherethediscretionisnot restricted by thearticle of
association, and itishuman for the board to be unwilling to suewherethey arethewrong
doers. Secondly, themeaning of themgjority may bealittleambiguous. It should be noted
that the majority for this purpose does not necessarily mean numerical assemblage of
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shareholders; it may mean one member, who is awrong doer, since by appropriate
provisions in the article, non - voting as well as voting shares can be created thus
disenfranchising mogt of theshareholders. Overriding theissueaboveisthequestion whether
thedirectors disputed exercise of managerial power iswrong doneto the company or
whether itisawrong done by the company against the shareholders. The questionisof
critical importance, for if the act isconsidered awrong doneto the company, thentherule
will gpply however, if itiscons dered awrong doneby the company againg theshareholders,
the shareholdershasapersonal right of action against the company, where hewill haveto
suein hisown name under the general principleof tort, contract, etc.

Minority (Shareholder) Protection in Nigeria: The impression one gets from the
discussion of therulein Fossv. Harbottle sofar, isthat minority shareholdersareina
situation of helplessness, dueto the fact that they do not possess any right as such to
ingtitute actionsto redresswrong doneto the company or to correct certainirregularity in
the management of the affairs of the company. But the courtshave over theyearslaid
down severa exceptionstothisrule. Section 300 hascodified these exceptionsand it
datesthus:

"Without prejudice to the rights of members under sections 303 to

308 and sections 310 to 312 of thisAct or any other provisionsof this

Act, the court on the application of any member, may by injunction

or declaration restrain the company from the following:
€) Enteringinto any transactionwhichisillegd or ultravires,

(b) Purporting to do by ordinary resolution any act which by itsconstitution or theAct
requiresto be doneby specia resolution,

(© Any act or omission affecting theapplicant'sindividua rightsasamember;

(d) Committing fraud on either the company or the minority shareholderswherethe
director fail to take appropriate action to redressthewrong done;

(e Where a company meeting cannot be called in time to be of practical usein
redressing awrong doneto the company or to minority shareholders; and

)] Wherethedirectorsarelikely to deriveaprofit or benefit, or have profited or
benefited from their negligenceor from their breach of duty”.

The Supreme Court in Nigeriain Edokpolo & Company Ltdv. Sem - EdoWire
IndustriesLtd, added an exceptionto thelist, stating that therulein Fossv. Harbottle will
not apply when theinterest of justicerequiresit. But thisisalamentableomissionin our
dtatute. It should benoted that al the statutory exception under the Nigerian law originated
from United Kingdom caselaws. Though quit Smilar tothat of Nigeria, oneof thedifferences
isthat aperson who isnot amember could bring such an action, but shares must have
been transferred to him/her . The English court may makewhatever order it seesfittoand
other statutory protection such asderivative claimsand proceedings under Insolvency
legidlation of United Kingdom isalso availableto such aminority member. The South
Africalegidation holdsthe same position with that of United Kingdom, but theissue of
timelimit wasaddressed in the CompaniesAct 1973 of South Africa, the application must
be made within 6 weeks of passing such resolution.
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CorporateLitigation and Minority Protection: Thelnterplay

Corporatelitigation derivesfromthelegd persondity of acompany. Onceitisincorporated,
acompany assumesalegal statusdistinct fromitssubscribers. It becomes capabl e of
exercising all the power and functions of anincorporated entity. Inlsleof Wight Rly v.
Tahourdin theEnglish Court of Apped held that the general meeting wasthe company, the
board of directorsbeing mere agents of the company and thus considered subjectstothe
control of thegeneral meeting. The Court of Appeal thereforerefused the application by
thedirectorsfor aninjunction to restrain ageneral meeting from holding. That general
meeting was aimed at appointing acommittee to re-organise the management of the
company. Section 63, has settled the matter of division of powers, it providesthat a
company can act through: itsmembersin genera mesting, itsboard of directors, or through
officersand agents appointed by or under authority derived from the membersin general
meeting or theboard of directors. In carrying out their functionsby way of management
and administration of the company, the Board of Directorsis bound in the course of
interactionwith others, within and outsi dethe company, to have disputes/disagreements.
Such disputescould ultimately lead to litigation where not resolved internally. Litigations
that arise out of such conflictsarereferred to as corporatelitigation. Onecritical essence
of thisexplanation totheissue of corporatelitigation isthat theissue of whenthecompany
has donewrong or hasbeen wronged becomesrelevant in determining the partiesto any
disouteregarding thecompany. Capacity in Corporatelitigationisthefoundation of Minority
Protection, asharehol der hasthree optionsof maintaining corporatelitigation, theseinclude;
Direct or Personal Action; RepresentativeAction and DerivativeAction.

CONCLUSIONAND RECOMMENDATIONS

Aswe have seen fromtheforegoing, therulein Fossv. Harbottle appearsto beamatter
of procedure going to theroot of the court'sjurisdiction and thishasmadeit possiblefor
thecourt toinvoketherulein oustingitsjurisdiction. Henceamgor hurdlefacing shareholders
seeking to avail themselves of the assistance of the court to enforcedutiesof directorsis
theissue of locus standi. To enhance the protection of the minority, the provision under
section 301 whichreguiresnaticeto the company should bereviewed to permit s multaneous
prior noticeto both the court and the company. To enhancethe protection of theminority,
theright conferred on the outsider under section 41 (3) should berestricted to prevent
excessesthat may result from the present position of thelaw. To enhancethe protection of
the minority, the Supreme Court'sdecision in Edokpolo & Company Ltdv. Sem - Edo
WirelndustriesLtd , which added an exception to thelist of exceptionsto the mgority
rule stating that the rulein Fossv. Harbottle will not apply when theinterest of justice
requiresit, should beincluded to the statutory exceptionsunder CAMA.. To enhancethe
protection of theminority, the 'enlightened shareholder value' duty should beintroduced
into corporate governancein Nigeria, itisthe duty to act inthe company'sbest interest,
but it requiresdirectorsto haveregard to thelong term and to various 'corporate social
responsi bility' factorsincluding theinterest of employees, suppliers, consumersandthe
environment. Consequently, judicia authoritiessuggest that thelaw isclosingingradualy
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ontherulein Fossv. Harbottle with ademolishing hammer; thereforel would recommend
inlinewith thetide of informed opinion, that sectionslike section 299 should bereviewed
appropriately to retreat from the precipice of the mgority rule and to meet the changing
facesof law because"the reason of law isthesoul of law; ratiolegisest animalegis’.
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