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ABSTRACT
This study aimed at showing that the rule of law is not worthy of being so called
in a polity where there is no societal protection and gender sensitivity. The review
showed that the rule of law is an indispensable tool for the protection of the
society and as such it could be described as the oxygen of a well governed polity,
without it, governance will collapse and the polity will suffer. However, in the
course of this study, the findings revealed that one of the major challenges of the
operation of role of law in Nigeria is gender marginalization. In view of that, it
was suggested that government (at all levels be it federal, state and local) must
not relent in their efforts to embrace gender equality principles and practices
through programme reforms and policies.
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INTRODUCTION

Law is generally a dynamic concept which is used not only to safeguard and advance
the civil and political rights of an individual in a free society, but also to establish
social, economic, educational and cultural conditions under which an individual's
legitimate aspirations and dignity may be realized be it a man or a woman. Simplicita,
it would be correct to say that rule of law is founded on the ideals of freedom,
equality and justice for all and sundry (men and women and even the physically
challenged persons). In 1690, John Locke asserted that the rule of law is the freedom
of men under government to have a standing rule to live by…, a liberty to follow my
own will in all things, where that rule not: and not to be subject to the inconstant,
uncertain, arbitrary will of another man1. Explicitly, the understanding of Locke's
definition of the rule of law could be summarized as follows:
(1). The purpose of government is the protection of lives, liberty and property of

the citizenry, and that as long as this purpose is fulfilled; a government
deserves obedience by the general populace. Otherwise, it could be
overthrown2.

(2). The rulers (government) must not exercise arbitrary power over the lives,
freedom and property of the people. The state can only deprive the citizen of
his property with his consent and there should be no compulsory acquisition
without the payment of compensation3.
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(3). The state must rule only through proper legislation (rule of law) and a judicial
system4,  and

(4). The legislative arm of the state is to make law for the protection of natural
rights while the executive arm has the duty of enforcing the laws5.

Loke's teachings had tremendous influence on the revolution of 1688-89 in England,
the resistance of the American colonies in 1775 - 1785 against Britain's bad
governance and also became embodied in the American Declaration of independence6.

In 1885, the most vocal exponent of the rule of law, Prof. A. V. Dicey,
propounded three meanings to it. In the first place, it means, the absolute supremacy
or predominance of regular law as opposed to the influence of arbitrary power, and
excludes the existence of arbitrariness, of prerogative or even of wide discretionary
authority on the part of the government…; a man may with us be punished for a
breach of law, but he can be punished for nothing else7. By virtue of the above, it
means that, the only laws by which men in society are to be governed in their affairs
and actions in the sense required by the rule of laws must be standing fixed law, not
extemporary or adhoc decrees. And they must be certain and known laws8 which
apply only with respect to the future, and not retrospectively9; showing how an
individual stand before the law from time to time.

Thus there is no rule of law if laws are made separately for specific named
persons or with respect to specific acts or transactions which have already taken
place in the past, with the object of invalidating them or otherwise prejudicing the
rights of the individuals concerned or making criminal, acts which were not so when
they were done or increasing retrospectively the punishment for prohibited acts10.
The gist here is that, governance should be conducted within a framework of
recognized rules and principles which restricts discretionary power.

Secondly, the rule of law meant, "equality before the law, or equal subjection
of all classes to the ordinary law of the land administered by the ordinary law courts11".
The above connotes that, no one should be above the law, the government and its
officials included. All acts or omissions by government and its officials must be
subject to the same law as it governs the acts or omissions of private persons, and
must attract the same consequences, whether they be breach of contract, tort, or
criminal offences.

For, any exemption allowed to the rulers would enable them to commit
breaches of contracts, torts, criminal offences etcetera, with impunity knowing that
they are not answerable to the law for their misdeeds, and leaving the injured
individual without any remedy. Infact, all rules must be applied equally to all,
including those who govern, which makes it improbable that any oppressive rules
will be adopted. The requirement that law should apply equally to all persons, means
also that it should not discriminate between individuals solely on unfair or arbitrary
grounds, such as race, colour, ethnicity, place of origin, political opinion, creed or
sex (gender)12. In this regard, S. 142, Constitution Federal Republic of Nigeria (CFRN)
as another aspect of the rule of law which prohibits discrimination must be respected.
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Thirdly, according to Dicey, the rule of law meant that:
….with us the law of the constitution, the rules which in foreign  countries naturally,
for part of a constitutional code, are not the source but the consequence of the
rights of individuals, as defined and enforced by the courts; that, in short, the
principles of private law have with us been by the action of the courts and
parliament so extended as to determine the position of the crown and of its servants;
the constitution is the result of the ordinary law of the land13.
Dicey's third meaning above, expressed a strong preference for the principles

of common law declared by the judges as the basis of the citizen's rights and liberties.
Dicey had in mind the fundamental political freedoms, ranging from right to life,
right to dignity of human persons, right to personal liberty, right to fair hearing, right
to freedom of expression and the press and etcetera14.  In this regard, any citizen
whose freedom is infringed could seek a remedy in the courts. At this juncture, it
means that for rule of law to be effective, independent judiciary is needed for
settlement of disputes, particularly, as to the legality of the acts of the government
officials (executives). It is in connection to this fact, that the constitution15 provides
that judicial powers shall extend to all mattes between persons, or between
government or authority and any persons in Nigeria, and to all actions and proceedings
thereto, for the determination of any person as to the civil rights and obligations of
that person. Thus, this provision also constitutes an important aspect of rule of law
in the constitution.

For this reason therefore, disputing parties (even where government officials
are involved) are treated equally before the courts and in addition, there are no special
courts for special people or government officials. The generality of the foregoing
shows that it is not possible to formulate a simple and clear cut statement of the
meaning of rule of law because it is a broad legal and political concept. In addition,
the concept is also dynamic to such an extent that as the society develops, and the
task of government changes, lawyers, politicians, and administrators must be prepared
to adopt new values of law to keep abreast with the changing patterns of activities in
the polity; otherwise rule of law would not be sustained without giving response to
novel issues. But, be it as it may, the essential elements of rule of law could be
summarized as follows:
1. All government departments and functionaries must be able to justify their

actions according to law. If they are unable to justify such actions, any affected
persons may always resort to the courts of law for appropriate remedy16.

2. every citizen shall have equality of rights, obligations and opportunities before
the law regardless of his race, colour, ethnicity, place of origin, political
opinion, creed or sex (gender).

3. the sanctity of the human person shall be recognized and human dignity
shall be maintained and enhanced.

4. the independence, impartiality and integrity of courts of law, and easy
accessibility thereto shall be secured and maintained.

5. adoption of strategies for full realization of democracy.
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6. the law should be a conscious means of economic development of the
community to such an extent that any exploitation of natural resources must
be for the general advancement of the community (i.e. social, health, education
wise and etcetera).

7. Reasonableness of public policies and the respect for public opinions to
strategies such policies.

8. it should aim at consciously improving the moral as well as the cultural tone
of the community17.

9. it should above all promote the unity of the various ethnic groups…through
deliberate discouragement of ethnic particularisms and ethnocentric
prejudices18.

10. It should foster growth of uniformity of laws…19

Notably, as a backup to the application to the rule of law in Nigeria, most of
its principles have been enshrined in the constitution, namely, the supremacy of the
constitution20, constitutional guarantee of basic rights and freedom21, popularly elected
legislatures and is separation from the executive arm22, democracy and social justice23,
judicial review of the legislature and the executive action24,  and the principle of
non-discrimination by the state25. Therefore, the aim of this study is to show that the
rule of law is not worthy of being so called in a polity where there is no societal
protection and gender sensitivity.

RULE OF LAW AS AN INSTRUMENT OF SOCIETAL PROTECTION

Having dwell so much on the understanding of the rule of law in the
preceeding sections, it could not be overemphasized to say that rule is a veritable
tool for societal protection. This is because the rule of law is a philosophical view of
society which is linked with three basic notions identified as follows:
i. Law and order rather than anarchy, warfare and constant strife.
ii. Governance according to law
iii. A broad political doctrine
Thus, an analysis of each of the above three listed related but separate ideas shall be
made succinctly below:

Law and Order rather than Anarchy, Warfare and Constant Strife
In this sense rule of law is linked with basic democratic notions such as the

citizens' right to participate in governance, the citizens' right to free and fair elections,
and citizens' right to freedom of information, all being the pivotal of the right to
democratic governance and also identified as the constitutional rights of the citizens
of many nations e.g. Nigeria26. The bottom line of this is that, in a polity where the
rule of law reigns every citizen shall have a right to participate freely in the governance
of his country, either directly or through freely chosen representatives in accordance
with the provision of the law. In this wise, where there is no law and order, there
cannot be democracy and where there is no democracy, there will be no rule of law
and consequently, the polity will be faced with constant civil strife as way of fighting
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for their constitutional rights because they (citizens) believe that their political liberty
guaranteed by the constitution has been suppressed. In a democracy, it must be
possible by the exercise of political rights to change a government without threatening
the existence of the state. Unless this possibility exists, the state becomes identified
with the sheer force of coercive might and the role of law within the state is virtually
emptied of moral content: for the state cannot be conceived in terms of force alone27.

Governance According To Law
The doctrine of governance according to law means that government officials

must operate through the law and that any person (without any discrimination
whatsoever) directly affected by such governmental action must be able to seek
redress in a court of law. In this wise, government officials must be subjected to
effective sanctions where they act contrary to the law. Currently, the experience is
that such acts are declared invalid by the courts28 as a sanction. Infact, this is not
enough government authorities should be able to compensate the aggrieved citizens
for the acts of their officials.

The doctrine of governance according to law stresses the importance of legal
authority and the dimension which such legal authority should take so as to avoid
the doing of the right thing in a wrong way. For example, in a system of constitutional
supremacy like Nigeria29,  it means that all governmental organs must abide by
constitutional rules and limitations. Here, government officials must know that the
law should not be used as an instrument of fraud to achieve whatever ends that may
favour a particular government. Government according to law also means that there
should be adequate control against abuse of power, by the executives, independence
of the judiciary and the observance of separation of powers.

Rule of Law as a Broad Political Doctrine
The rule of law in this broad sense goes beyond the typical values associated

with law and order and governance according to law as it encompasses the
establishment of social, economic, educational and cultural conditions under which
a citizen may realize his legitimate aspirations. Pursuant to the foregoing is also the
concern of rule of law that government actions are not only bound by rules but fixed
and announced before hand. By so doing it will be possible to foresee with fair
certainty how the authority will use its coercive powers in a given circumstances,
and then the citizen will be able to plan his progrrammes (even if it means an
adjustment) on the basis of such knowledge. In a nutshell, the gist here is that, the
welfare of the citizens require that certainty and predictability are values to be
associated with law for attainment of society's welfare otherwise, it is fundamentally
wrong and inconsistent with the rule of law that power to take decisions affecting an
individual's whole life (both present and future) should be determined without
certainty and predictability in view of his social, economic, cultural and educational
aspirations.

In Nigeria, by virtue of the fundamental objectives and directive principle of
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state policy30, the government is responsible for the economic affairs of the citizens
by ensuring, "the control of the national economy in such a manner as to secure the
maximum welfare, freedom and happiness of every citizen on the basis of social
justice and equality of status and opportunity"31.  In this regard, the rule of law
presupposes that every citizen (without discrimination whatsoever and all things
being equal) is entitled to equal opportunity in economic emancipation to such an
extent that the state shall protect every citizen to engage in any economic activities
outside the major32 sectors of the economy.

Social wise, the rule of law protects the society by ensuring that there is
freedom, equality and justice for every citizen without discrimination to such an
extent that the sanctity of human person shall be recognized and human dignity shall
be maintained and enhanced, and governmental actions shall be humane33. In the
field of education, the rule of law requires that government shall direct its policy
towards ensuring that there are equal and adequate educational opportunities for
every person at all levels. Thus, government will strive to eradicate illiteracy at all
levels34. Cultural wise, the rule of law presupposes that government shall protect,
preserve and promote Nigerian cultures which enhanced human dignity and encourage
the development of technical and scientific studies which enhance cultural values35.

In the field of human rights, the rule of law is seen as a shield for its protection
as the universal declaration of Human Rights said, "it is essential if man is not to be
compelled to have recourse, as a last resort, to rebellion against tyranny and
oppression, that human rights should be protected by rule of law"36. Similarly, in
1991 at Harare, the heads of Government of Commonwealth linked the rule of law
with the protection of human rights alongside with other concepts such as democracy
and the independence of the judiciary37. Thus, in as much as rule of law advocates
the subjection of every citizen to equal law, human rights automatically becomes its
major area of concern so as to ensure that all those sets of rights recognized by both
international39 and domestic instruments are enjoyed equally by every citizens without
any discrimination whatsoever.

Finally, in the field of environment law, the rule of law presupposes that
government protects and improve the environment regardless of its location without
any discrimination and, to safeguard the air, water, land, forest, wild life of Nigeria39.

Rule of Law and its Impact on Gender Issues
Gender issues relate to the condition of being a male or a female under the

rule of law. From the generality of what has been discussed above, it could be safer
said that the rule of law does not accommodate discrimination on any ground
whatsoever be it colour, race, ethnicity or gender. On this score the rule of law forbids
any form of discrimination40 that seriously inhibits women's ability to enjoy rights
and freedoms on a basis of equality with men. What amounts to discrimination
(underlined above) is stated by Article 1 of the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW) in the following terms:
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…..any distinction, exclusion or restriction/made on the basis of sex which
has the effect or purpose of impairing or nullifying the recognition,
enjoyment or exercise by women, irrespective of human rights and
fundamental freedoms in the political, economic, social, cultural, civil or
any other fields41.
In the above terms discrimination against women within the rule of law would

mean denying unjustly a women completely or partially the attainment of her
education, political, economic, social, cultural and civil rights, just because she is a
woman. In this regard, women are being deprived of their equal enjoyment and
exercise of human rights and fundamental freedom which is against the dictates of
the rule of law. It is on this account that gender discrimination has drawn much
concern at the international, regional and domestic level in the past 20 years.

At the international level, CEDAW provides a broad framework for addressing
gender discrimination but gender discrimination cannot be addressed fully without
expressly including the expression "violence against women" which is omitted in
the CEDAW provisions, because at time CEDAW was drafted42,  the issue of violence
against women was not regarded as a significant issue on the international agenda.

Therefore, to take care of this lacunae, a committee was established for
CEDAW. It was through the committee's General Recommendations 12 and 19
respectively dated 1989 and 1992 that such omissions were corrected. Thus, the
committee recommended that state parties should adopt measures for addressing
gender based violence as well as report on such measures. Nevertheless, CEDAW
provides a comprehensive framework for challenging the various forces that have
created and sustained discrimination based upon sex at the international level43.

Concurrently with CEDAW at international level, other related bodies at
both regional44 and domestic45 levels also added efforts towards the eradication of
gender discrimination through their various constitutive legal instruments. Today,
the status of a Nigerian woman has improved from what is used to be before, although
clear instances of obstacles inhibiting against their educational, political, social and
cultural life could not be wiped out. For example, an average Nigerian woman can
hardly deliver a baby in a good government hospital of her choice.

This is because, in most cases the policy makers do not put them in
consideration while executing their policies, and in that manner many government
teaching hospitals (particularly) the one in Zaria, Kaduna State) are situated at the
outskirt of the town where it would very very difficult for an average woman under
labour to reach. Consequently, instead of having good government maternity homes
in the town, policy makers prefer to have a football fields at easily accessible areas
of the town. Again, the Civil Service Rule, has not protected an expectant mother,
whom when on maternity leave is to forfeit her annual leave46. Of course, annual
leave and maternity leave are two different things which should be treated separately
(or is it their making that they are created as women?) besides, it must be admitted
that:
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Pregnancy is a medical condition. It is a condition which applies only to
women. It is a condition which will lead to a request for time off from
work for the confinement. A man is in similar circumstances and is
employed by the same employer and who in the course of the year will
require time off for a hernia operation; to have his tonsils removed; or for
some other medical reasons the employer must not discriminate by applying
different and less favourable criteria to the pregnant woman than to the
men requiring time off47.
In addition, women are also discriminated against in terms of promotion and

seniority. In a typical tradition, a woman is believed to have been created for particular
important purposes like procreation and for child upbringing. It is, therefore, unheard
for a woman to abandon this important role to seek for paid employment. Paid
employment was said to be exclusive preserve of the males, who are the bread winner
for the family48, therefore, for this reason, it is surprising to see some men displaying
certain elements of barbarism to their female colleagues at work by not being gender
friendly. Infact of recent some women politicians had a taste of this barbarism when
they were faced with violent threats and attack against their persons and properties
by their male colleagues in politics49.

Elatedly, today Nigerian women have access to western education to
enable them fit in for paid jobs but then the question is how many of them occupy
senior official posts so as to have an equal spread with their male counterparts.
The answer to that is that, only very few (so scanty) could be found occupying
such meaningful posts rather, majority of women are found in petty paid jobs
that the salary cannot even sustain them for one week. The notable reason for this
is poor educational background for women which is largely attributed to inadequate
finance and in some cases cultural factors which include child marriage, over
bearing domestic responsibilities, teenage pregnancies, non-enrolment at school
and attrition from primary, secondary schools to higher education due to poverty.
Against this background, it could be safely submitted that one of the major problems
of women to meet up with their political, economic, social and cultural aspirations
on equal basis of comfort with men as intended by rule of law is "education"
which is a public necessity.

CHALLENGES TO THE RULE OF LAW IN NIGERIA

Poverty: A major challenge to the rule of law in Nigeria is poverty. Poverty is a
phenomenon which leads to other things such as, strikes, protests and demonstration,
terrorism, campaigns of civil disobedience etcetera, which no doubt, today, are lumped
together in Nigeria as a growing threat to the rule of law currently constituting,
political, economic, social and cultural insecurity to the citizens and consequently,
the polity is stagnated, and progress could only be achieved at a snail moving pace.

In view of the above, it is suggested that government has to do a lot to set up
effective structures and mechanisms for improving the economic development of
this country by providing a more humane social climate, where the needs of men
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and women, old and young boys and girls, rich and poor will become the focus of
policies and development plans e.g. employment opportunities for the youths,
improved medical technologies in the hospital at reasonable minimum affordable
rates and situating the hospitals at accessible targeted arrears of the community.
Politically, in order to ensure a free and fair election without doubts in the minds of
the citizens, the constitution should be amended to the effect that an executive, wishing
to have a re-run of an election for the second term while still serving, should be
made to resign within a span of 3 - 6 months before the election.

By so doing, cases of electoral violence, riots and demonstrations will be
reduced; this is because in the minds of the electorates the doubts would have been
cleared that none of the contestants enjoys an undue benefit beyond the other.
Similarly, at the local government level, the issue of caretakers committee or sole
administrators should be totally wiped out but where it becomes expedient to have
one then, he should not exceed a period of 3 - 6 months so that an elected chairman
will be organized to take his rightful position in accordance with the provision of
Section. 7 of the Constitution of the Federal Republic of Nigeria (CFRN) 1999, and
by so doing there will be fairness in the polity.

Judicial Rigidity: It could not be over-emphasized to state here that the rule of law
stresses the importance of an effective and independent judiciary, but sometimes,
judicial law making are not openly acknowledged (or accepted) because their scope
are not expanded. In such situations, the society is bitter and consequently loose
confidence in the judiciary. Lack of confidence in the judiciary means that the polity
has no legal direction to the effect that there is no rule of law.

Thus, the rule of law cannot be made effective by a rigid, doctrinaire insistence
on the so-called declaratory theory of the judicial function, which asserts that, in
adjudicating a case before it, the court is simply to act according to law which is
supposed to exist and to be well-known; its role is to be the somewhat mechanical
and passive one of merely declaring the law and applying it to the determination of
the case. Whatever the issue involved, it is not to exercise any creativity by invoking
any ethical notions of a just or wise decision. The doctrinal basis of the declaratory
theory is analytical positivism whose central thesis is the view that only rules forming
a logically consistent system, and not any ethical notions of a just or wise result, are
to be the sole guide for a judicial decision50.

Such a view of the judicial function is utterly out-moded today. The
maintenance of the rule of law demands of the courts a positive role, it demands that
they should look beyond the formal letters of the law, and engage themselves in a
purposeful effort to try to distill principles of fairness and justice from the moral,
ethical and other fundamental values of the society. It is not suggested that expediency
or the judge's subjective notions of a right or wrong decision should form the basis
of judicial decision. That would itself be a negation of the rule of law, which requires
that justice be administered according to law; not according to any and every one's
notions of what justice requires51.
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The point being made here is that the law should embody reason and the
moral, ethnical and other fundamental values of the community, which are an
expression of the community's collective sense of right and wrong. They are values
which underlie the community and in the basis of which it is organized. While the
letters of the law are and must remain the core elements of the rule of law, their
interpretation and application by the court should be informed by reason and by the
fundamental values of the community. A narrow positivist view of the law could
only make it sterile devoid of a proper moral content. And judges are eminently well
placed to instill into it the necessary moral content based on the notions of
reasonableness, fairness, justice and respect for individual liberty52.

From the application of the community's fundamental values, judicial review
of administrative action will eventually grow a body of specific rules to enrich the
corpus of the law. After all, a considerable part of English Law, the so-called rules of
equity, was evolved in just this fashion53. A typical example of this type of judicial
rigidity is found in the recent decision of Supreme Court in the case of Global
Excellence Communications Ltd. V. Donald Duke54 where the Supreme Court
hold that pursuant to the provision of S. 30855, there is an absolute immunity on
persons mentioned therein not to be sued without a corresponding disability on them
to sue others in their personal capacities in any court of law for redress during their
tenure of office56.  Meanwhile, the intent of S. 308 from the independence period to
date (not until 2007 when Duke's case came up) has been construed to mean that if
you cannot be sued then, you should not sue; many cases have been decided in this
just manner57. The reason for such a deviation, according to the Supreme Court is
that there is nothing expressly or by necessary implication in the provision of S. 308
to show that the persons mentioned therein cannot sue.

This position taken by the Supreme Court appears to be rigid and could not
be acknowledged as a good precedent on the subject matter and could consequently
pose a threat to the rule of law. More so, contrary to view of the Supreme Court in
that case, a study of S. 308(1)(c) and (b) show that there is no way persons mentioned
in S. 308 can sue in their personal capacity (particularly in cases of defamation
which is the subject matter of Duke's case where he is the principal witness to be
served with a summon to go and testify the damages done to his personal status).

Gender marginalization: Injecting the rule of law into the Nigerian society must be
informed by the truism: "a nation that is not engendered is endangered, therefore,
gender sensitivity need to occupy a central stage in the rule of law. In this regard, all
those traditional structures and believes that impede women's maximum participation
in development process thereby providing a breeding ground for gender inequality
in the society are threats to the existence of rule of law in Nigeria.

CONCLUSION AND RECOMMENDATIONS

No doubt rule of law ordains human dignity, the rights and liberties and
citizens, free development of the human personality, justice and political pluralism
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as the supreme values of a polity. In this regard, it could be concluded that the rule of
law protects the society just as the shell of a snail protect it from the hazard of
lurking predators and harsh weather. But, in order to achieve its purpose, as far as
Nigeria is concerned, the government must improve an effective mechanisms needed
to provide, a more humane social climate where the needs of men and women, old
and young, boys and girls, rich and poor will be attended to evenly without prejudice
to the rights of the other.

In view of the above, there is a need for the creation of more gender responsive
and equitable society from the highest level of governance to the lowest level. For
example, the presidency, the Federal Executive Council, the legislature and the
judiciary must continue to embrace and demonstrate gender equality principles and
practice for any meaningful change to occur in the wider society. This can be achieved
through a well targeted coordination, networking, and monitoring efforts to achieve
the following fundamental objectives:
- Policy, partnerships and programmes reforms through mainstreaming of

gender concerns at all levels
- Gender education and capacity building develop technical expertise and

positive gender culture.
- Legislative reforms to guarantee gender justice and human rights
- Economic reforms for enhanced productivity and sustainability development,

especially that which addresses the needs of women, children and other
vulnerable groups.
In line with the above objectives, however, since 2007, the National Gender

Policy has continued to show its impact by adopting an effective performance of the
policy in relation to gender capacity building.
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