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ABSTRACT

After the Second World War provoked by Germany's attack on Poland, it was
thought that regional economic integration will go a long way in preventing
such aggression. It was reasoned that trade which economic integration would
breed will create mutual interest which inhibits aggression and where goods
werein circulation, weaponswill fall silent. Thisthinking led to the formation of
the United Nation (UN) with a view to ensuring world peace and to encourage
the formation of regional economic institutions such as the European Union
(EU) and Economic Community of West African Sates (ECOWAS) including
Latin America Free Trade Association (FTA) in 1960, Central America Common
Market (CACM) in 1961, Association of South-East Asian Nations (ASEAN) in
1967, The Caribbean Free Trade Association (CFTA) in 1968 and the Central
African Economic Community (CAEC) in 1983'. With regard to ECOWAS, the
fundamental push for the formation of thisregional economic community wasthe
fact that trade relationship between nation States in the sub-region with
European countrieswas a 'husband and spouse' arrangement. European countries
were the husband while individual West African States were the spouse. The key
feature of the husband and spouse arrangement was that trade between the
husband and each spouse was naturally dominated by the husband to the
detriment of the 'spouse’ unless the 'spouse’ work together to prevent this from
happening. The formation of ECOWAS by the founding fathers was intended to
give the different 'spouses' that constitute the Community the economic muscle
that will thwart the dominance of the 'husband." The above two fundamental
considerations underpinned the formation of regional economic blocks such as
ECOWAS. Whether ECOWAS in particular, has fulfilled the expectations of its
foundersis a question of fact that remains to be seen.
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INTRODUCTION
The creation of Commercial Registry under its French acronym Registre du commerce
et du credit Mobilier (RCCM)? can be considered as one of the most significant
achievementsinthecommercid law fidd centraizingdl theinformation concerningindividud
and corporate businessesoperatingintheregion. The Commercid registry hastwo primary
objectivesunder Article 19 of theUniformActin question: (8) to congtitute adatabank on
natural and corporatelegal personsengaged in businessactivities, and (b) toregister rights
over thesaid businesses®. The Commercia Registry registersrightson moveable property
aswell assecuritiessuch asguarantees, mortgages, pledgesetc. in the Organization for the
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Harmonization of Trade Development Agency (OHADA) contracting States. Theregistry
isalso empowered to register moveabl e property such assharesand immovabl e property
such as, bonds. TheUniformAct, under Articles20-21, providesfor the composition and
structure of theregistry. The effectivefunctioning of theregistry should beguaranteedin
the, coming years, through full computerization of all the provinces of member states, a
projectinitiated at theregiond level of OHADA. Inorder to better understand or appreciate
the necessity for thelegal framework of trade or businesslawsin West Africaand the
challenges ahead aswell asthe opportunitiesavailableto al 'stakeholders intheregion,
thisstudy seekstoredlizethefollowing objectives:
1. To provide conceptual clarification of selected key termssuch as: "Integration”,
"harmonization,” "Uniformity"” and"BusinessLaw".
2. To examinetwo broad issuesof African regiond integration effortsby providing:
@ for anoverview of ECOWAS I ntegration and harmonization effortsand
gapsidentified usng Nigeriaasan example;
(b) for anoverview of theimperativesof and lessonsfrom past road - blocks
toAfricanregiond integration;
(© for thenecessity of legd integration and thejustificationfor harmonization
of tradeor businesslawsinAfricausing Nigeriaasan example;
3. Toexaminethethreeidentified challengesof harmonization of lawsinAfrica;
4 Toanadysetheopportunitiesfor harmonization availableto al the stakeholdersin
the ECOWA Ssub-region and,
5. To concludewith some recommendations on the best way forward.

Legal Framework for Investment under ECOWAS

Commercia Law, in Common Law Jurisdictionslike Nigeria, Ghana, Sierraleoneand
Gambia, isthat branch of thelaw that regulatescommerce, investment, tradeand mercantile
business. Itisthelaw of contracts, of commercial transactionsrelating toAgency, Hire-
Purchase, and Contract for the sale of Goods, and concerning secured transactionsand,
investment. It includes corporate law, banking and insurance and capital market laws;
laws relating to partnerships, and joint ventures, competitions, debt recovery and
enforcement, bankruptcy "arbitration, among others.

In some Jurisdiction, businessLaw for the purpose of harmonization includes
commercia law asdefined above, labour and consumer laws, intellectual property and
accounting laws. Of thefifteen ECOWA S member States, nine are State partiesto the
OHADA lega regimeand theremaining six are: Nigeria, Ghana, Sierraleone, Gambia,
Liberia and Cape Verde Island. Out of the six non - OHADA States, only four are
Anglophone, common Law oriented, namely, Ghana, Nigeria, Sierral eoneand Gambia
With Liberig, therearefiveAnglo-American Lega JurisdictionsinWest Africa. Thesources
and functionsof Commercia Law intheabove mentioned common law countriesof West
Africaaresimilar or sasmedueto their colonial history and legacy subject to reforms
carried out in different countries since independence®. The principles and rules of
Commercia Law or businesslaw have been developed over theyearsto achieve certain
objectivesincluding thefollowing:
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Maintenance of Law and order: Commercial law aims at ensuring Orderliness and

respect for theruleof law inal commercia transactionsandin Commercid relationships

created between partiesaswell asfor the protection and enforcement of their respective
rightsand obligationsthereunder.

Justice: Primarily, Commercia Law aimsat promoting Justicein commercia dealingsby

ensuring thebalancing of theinterestsof dl the partiesto commercia transactions. There

are caseswherethe courtsin common law jurisdiction haverefused to adhereto thestrict
principlesof law and applied thedoctrinesof equity.

Remedies: Commercid law seeksto provideappropriateremediesfor breach of obligation

inany aspect of thelaw or contractual relations. Such remediesincludeaward of damages,

payment of compensation, order of specific performance, injunction, rescission, and
indemnity and many others.

Legal protection: Certain rulesof contract have been devel oped basically to ensurethat

agroup of legal personsarenot exploited or defrauded inacontractud relationship because

of their circumstances. This protected group Includes companies, illiterates, infants,
drunkards, etc.

Promotion of trade and investment: Commercial Law ultimately aimsat promoting

trade and investment within aparticular society or region. Since the development of

Company Law, investment and securitieslaw, new rules have been devel oped fromtime

totimeto promoteefficiency inthemanagement of theaffairsof corporateand investment

sectorsof our economies. Theprimary sourcesof commercia Law inAnglophone/Common

Law CountrieslikeNigeriaarefive:

(2 Thenational congtitution of acountry may contain someguiding principlesand
obligationson specific organs of government to seeto theredlization of the above
stated objectivesof commercial law.

2 TheReceived English Law:- divided into the common law, thedoctrines of equity
and the Statutes of general application.

3 Nationa Legidationor, Statutesor Actsof Parliament.

4 Caselawsor Judicia Precedentsand

(5) Deegated legidationsfor subsdiary rules and regulations' governing  the Subject
meatter.

Thesecondary sourcesincludecustomary law, rulesof internationd law (rdlatingto bilateral

or multilateral agreementson the subject matter), and authoritative books.

The Role of ECOWAS in Promoting Trade and Investment in Nigeria

Theconcept of tradeand investment isgoverned by the UniformAct on Generd Commercia
Law which cameinto force on 1st January 1998. It contains miscellaneous setsof rules,
covering anumber of disparate subjectswhich do not fall within thearmpit of the other
more specific Uniform Acts®. These rules cover the status of commercia operators
(commercants), thecommercia registry, theleasing of commercia premises, the operation
and sale of businesses (fonds de commerce), commercial intermediariesand the sale of
goods®. They are applicableto every individual commercial operatorsof commercial,
companieswhich havetheir place of businessor registered officesin any of the member
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States, including any commercial companiesin which the State or apublic body isa
shareholder’. Thiswill beexamined under the ECOWA Strade and investment laws. The
term "regional integration” isamodern process of amalgamation or fusion or bringing
together two or more sovereign entitieswithin agiven geo-political zoneinto oneunit for
the greater or, enhanced protection and promotion of their political, economic and legal
prioritiesor interests. Hence, regiond integration may bepolitica, economicor legd or a
combination of any two or all of theaboveinterestsor priorities. It may aswell include
socia and cultural matters. I ntegration cannot be achieved without some measure of
supernationalism. The experience of the Economic Community of West African States
(ECOWAS), though not perfect, confirmsthat unless States give up some part of their
nationa sovereignty and empower regiond ingtitutionsto makebinding decisons, andto
implement them, little progress can be made. On the other hand, "Economic integration,
samply put, isabout member States adopting and implementing measuresthat would make
doing businesswithin the grouping chesper by removing all constraintsto intra-regional
trade and investment and adopting measureswhich are conduciveto trade and investment.
Oneof thenon-tariff barrierstointra-regiona trade and investment isthedisparity inthe
nationa commercia or businesslaws. Itissubmitted that thedimination of lega obstacles
isvita totheeffectivefunctioning of any economicintegration schemeinAfrica

I ntegration Policies and Strategies on ECOWAS Trade Barriers
Theterm "Harmonization" entail sthe convergence of variouslegal systems, lawsor
regulations, policiesor practiceswhich governmentsor organisations, agreeinafriendly
way to make them the same or similar, or to make them fit in well with each other.
Harmoni zation bringsabout certainty inthelaw or practical and predictablerulesfor the
determination of the appropriatelaw to apply intherealization of practical problemson
uniformbasis. It crestesaculture of legal protection of community citizen'srightsto move
freely, engageinintraregiona tradeand investment activitieswithout thefear of not getting
accurate advice about the applicablerules, right of accesstojusticeand legal remedies
and enforcement of judgmentsof onecountry inanother, country withintheregiona group.
Itisbeyond doubt that even where harmonization exists, each country will still
retainitslega system. The advantage of thisapproachisthat therewould be convergence
of variouslegd traditionsand the consequent enrichment of therespectivelegd systems. It
further encouragesthe establishment of acommunity court of Justiceto provideuniform
interpretation of concept and issues, which may ariseunder theregional treaty. Thisinturn
encourages the development of autonomous Jurisprudence through a cosmopolitan
approach to theinterpretation of principlesand concepts®. Theterm "Uniform" entails
applying diketoall withinagroup or class. The same, not differing at different placesor
timesin conformity to arule, mode, pattern, or unchanging standard®. A law issaid to be
general and uniformwhenit appliesequally to all personswithin the circumstancesand
purview of thelaw or where persons under the same conditionsand circumstancesare
treated alike asopposed to specid , or discriminatory laws'®. Henceif thereis" uniformity”
insomegroup of principles, ideas, or methodsare appliedinal partsof it. Businesslawis
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that branch of thelaw that regul atesinvestment, commerce, tradeand mercantilebusiness.

Itisthelaw of contracts, of commercia transactionsrelating to Agency, Hire-Purchase,

Contract for the sale of Goods and concerning secured transactionsand investment. It

includes corporate law, banking, insurance and capital market laws; lawsrelating to

Partnerships and Joint Ventures Competitions, recovery of debts and Enforcement,

Bankruptcy and Arbitration, among others™. In somejurisdictions, businesslaw, for the

purpose of harmonization, includes|abour and consumer laws, intellectua property and

accounting lawsetc. The Economic Community of West African States (ECOWAS) was
founded by law, based on the agreement of member States, which reaffirmed the
egtablishment of theunion and decided thet it shdll ultimetely bethe soleeconomiccommunity
intheregionfor the purpose of economicintegration and theredlization of the objectives
of theAfrican Economic Community. Under Article 3 of the ECOWA SRevised Treaty of

1993, theaimsof the Community areto promote cooperation and integration, leading to

the establishment of an'economic unioninWest Africain order toraisetheliving slandards

of its peoples, and to maintain and enhance economic stability, foster relationsamong
member Statesand contributeto the progress and devel opment of theAfrican Continent.

Theobjectivesof theUnionin order toredizetheaboveamsincludeensuring thefollowing:

€) The harmonization and coordination of national policiesand the promotion of
integration programmes, projectsand activities, particularly infood, agriculture
and natural resources, industry, transport and communications, energy, trade,
money and finance taxation, economic reform, policies, human resources,
education, information, culture, science, technology, services, hedlth, tourism, legd
maters;

(b) Theharmonization and coordinetion of policiesfor theprotection of theenvironmernt;

(© The promotion of the establishment of joint production enterprises;

(d) The establishment of acommon market through: -

0] theliberalization of trade by theabolition of cussomsdutieslevied on
importsand exports, among member States, of non-tariff barriersin order
to establishafreetrade areaat the community level;

(i) the adoption of acommon externd tariff and tradepolicy vis-a-visthird
countries,

@iy  theremoval, between member States, of obstaclesto thefree movement
of persons, goods, servicesand capital, and to theright of residence and
establishment;

(e Theestablishment of an economic union through the adoption of common policies
intheeconomic, financid, socid and cultura sectors, and the creation of amonetary
union;

)] The promotion of joint ventures by private sector enterprisesand other economic
operatorsin particular through the adoption of aregional, agreement on cross-
border investments,

(9 Theadoption of measuresfor theintegration of the private sectors, particularly the
cregtion of an enabling environment to promotesmall and medium scaleenterprises,
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(h) Theestablishment of an enabling lega environment;

0] The harmonization of nationa investment codesleading to the adoption of asingle
community investment code

)] The harmonization of standardsand messures.

Inthe pursuit of the objectives stated above, Article4 of the abovetreaty provides
for thedeclaration of the member Statesto adhereto thefollowing fundamenta principles:
€) Equality and inter-dependence of member States,

(b) Solidarity and collective self-reliance;

(© | nter-state cooperation, harmonization of policiesand , integration of programmes,

(d) Non aggression between member States,

©) Maintenance of regional peace, stability and security: through the promotion and
strengthening of good neighbourliness;

M Peaceful settlement of disputesamong member States, active cooperation between
neighbouring countriesand promotion of apeaceful environment asaprerequisite
for economic devel opment;

(0) Recognition, promotion and protection of human, and peoples rightsin accordance
withthe provisionsof theAfrican charter on Human: and Peoples Rights,

(h) Accountability, economic and social justice; and popular participation in
development;

0] Recognition and observance of therulesand principlesof thecommunity; promotion
and consolidation of ademocratic system of governancein each member State;
equitableand just distribution of the costsand benefits- of economic cooperation
andintegration.

By virtue of Article 5 of the same treaty, member States undertake to create
favourableconditionsfor the attainment of the objectivesof the Community, and particularly
to-takeall necessary measuresto harmonizetheir strategiesand policiesand torefrain
from any action that may hinder the attainment of the said objectives. Furthermore, they
undertaketo provideall necessary measuresto ensure the enactment and dissemination of
suchlegidative Treaty. Furthermore, they undertaketo honour their obligationsasrequired
by thetreaty and to abide by the decisionsand regul ations of the Community. In Chapter
8 of the same treaty, from articles 35 - 53, nineteen economic policiesin respect of
cooperationin Trade, Customs, Taxation, Statistics, Money and paymentsare enunci ated.
Policiesaremade on thefollowing issues: liberaization of trade; customsduties, common
externd tariff, community tariff trestment, trade deflection, fisca chargesand internd taxation,
quantitative restrictionson community goodsand dumping. Other issuesaremost favoured
nation, internd legidation, re-exportation of goodsand trangt facilities, cusomscooperation
and adminigtration, drawbacks, compensation, for |lossof revenue, exceptionsand safeguard
clauses, trade promotion, money, finance and payments. Chapter 9, on the, other hand,
discussesthe establishment and compl etion of an economic and monetary union. However,
it containsonly two articlesnamely establishment of an economic union, and compl etion of
economic and monetary union. The Executive Secretariat of ECOWA S hasbeen making
efforts to effectively implement all the policies contained in the Treaty. The Policy
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Harmonization Directorate of the Secretariat isin charge of implementing the economic
policiesof the Treaty. The Directorate hasrecorded someachievementsand wherethere
arechallenges, it hasmade effortsto addressthem effectively. The Secretariat hasreported
that in January 2003, the ECOWA SA uthority of Heads of State and Government adopted
the new instrumentsof the harmonized tradeliberdization scheme (revised rulesof origin,
single customsdeclarationform, and smplified approva procedurerevised compensation
scheme). All member Statesarerequired to apply fully the provisionsof the schemeto
ensure the consolidation of thefreetrade area status established since January 2000 in
order to get new products admitted into the scheme, the new approval procedurerequires
each member Stateto createaNational Approvals Committee. Approva Committeesof
countrieslike Ghana, Nigeria, BurkinaFaso, Senegd, Togo and CotedVoire have dready
granted gpprova to their enterprisesand productscovered under itsareaof competence'?.
It further reported that, in December 1999, the ECOWASS authority as a strategy to
accel eratetheintegration process adopted a set of macroeconomic convergencecriteria.
In addition, on 21 December 2001, theAuthority in Dakar, Senegal, decided to create a
mechanism for multilateral surveillance of economic and fiscal policiesof, ECOWAS
member states'.

The sole objective of the surveillance mechanism isto ensure the harmonization
and closest coordination of economic policiesof member States and convergence of the
performance of national economies so asto promote stable and sustainable economic
growth. Thecomponentsof ECOWA S macro-economic policy harmonizationwhich are
aimed at achieving the emergence of amonetary union areasfollows: (a) evaluation of
macro-economic convergence programmesunder themulltilatera surveillancemechanism;
(b) establishment of the second monetary zone and the single monetary zone; and ()
statistical harmonization and database devel opment4,

Thelast tract integration process of 1999 has|ed to the establishment of the West
African Monetary Zone(WAMZ), whichisacurrency zonefor thenon-UEM OA member
Stateslike Ghana, Nigeria, Gambia, Guineaand SierraL eone®. Itisevident from the
aboveanaysi sthat, despite many implementation challengesidentified by the Executive
Secretariat, effortshave been made sofar, to trand ateinto action the provisionsand spirit
of chapters8 and 9 of the Treaty on the integration of economic programmes, projects
and activities, and of harmoni zation of economic policiescons stent with the provisionsof
articles2- 5 of therevised treaty earlier mentioned'®. Dueto undue, emphasisplaced on
the above mentioned integrati on and harmoni zation process, thefollowing key gapshave
beenidentified:

@ Lack of appreciation of thevalue of anintegrated community lega order through
the harmonization of legdl systlems/businesslega regimes,

(b) L ack of appreciation of thecritical role of the Community Court of Justiceinthe
integration and harmonization process.

(© Lack of appreciation of the fundamental role of both individual and corporate
citizensof the Community intheintegration process.
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Inrespect of thefirst gap identified above, itisworth noting that Article 57 of the Revised
Treaty providesthat:

Member States undertake to cooperatein judicial and legal matters

with a view to harmonizing their judicial and legal systems. The

modalities for the implementation of this arrangement shall be the

subject matter of a Protocol.

It is therefore regrettable that no concrete measures to date have yet, been taken to
harmonizethelega systemsof the sub-region, especially, the conflicting businesslegal
regimesof diverseAnglophoneand francophonejurisdictionsintheregion. Itistheconsensus
of contemporary African juriststhat no economicintegration effortisachievableina
sudtainablemanner without alegd integration through harmonization or uniformity of business
lawsin theregion. Thereason being that harmonization of businesslaws can only be
catdyst inthe devel opment processand guaranteesaccessto justice, security of transactions
andinvestment inWest Africa.

Thus, asuccessful harmoni zation of businessrulesand procedures demonstrates
the capacity of a Community Legal Order to promote sustainable development of
economically and politicaly integrated societies. It enhanceslegal security and encourages
investment. Essentidly, the Community Lawsof ECOWA Sat present cons stsof theRevised
Treaty, theannexed Protocolsand Conventions, Decisionsof theAuthority, Regulationsof
the Council, Staff Rulesand Regulations, Financial Regulations, Tenders Codeand all
other Supplementary Acts. It is, however, expected that with the harmonization of the
member States, they would becomeanintegral part of the ECOWAS Community Laws.
In respect of the second gap identified above, it isworth noting that the experience of
successful regiona economiccommunitiesin Europefor instance, hasshown that the process
of integration and the establishment of an economic union can only be achieved where
thereisavirile Court of Justice. Thejudicial organ of ECOWA Swas created by virtue of
Article15 of the Revised Tresty.

Its composition, competence and procedure are defined by the protocol of 6th
July 1991 on the establishment of the Community Court of Justice. Theessentia role of
the Community Court isto ensure the observance of law and justicein theinterpretation
and application of the Treaty and the Protocol sand Conventionsannexed thereto, and to
be seized with therespong bility for settling such disputesasmay bereferredtoinaccordance
with the provisionsof Article 76 of the Revised Treaty and disputes between Statesand
the Ingtitutions of the Community. Itsdecisionsshall befinal and not subject to appeal to
an independent Community Court. It can play akey rolein theintegration process by
reinvigorating the concept and practice of the economic union throughitslega rulings; by
promoting an integrated Community Lega Order throughitsinterpretation and application
of Community Lawsby protecting therightsof community citizensthrough the devel opment
of autonomous human rightsjurisprudence, and effective dispensation of justice. The
Community Court hasfaced alot of challengesranging from lack of basicinfrastructureto
thelimited scope of itscompetence, sinceitsinceptionin 2001. Under Article9 of the
Protocol of the Court, only member statesand ingtitutionsof ECOWA Shavedirect access
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to the court. Individual s do not have such accesswhich clearly amountsto adenial of an

important right to the community citizens. It a so had the effect of rendering the court

amost redundant. Since theinception of the court, only two applicationshave beenfiled
beforeit and both caseswerefiled by individuals.

Inthefirst judgement that was delivered by the Court inthe caseof OlgideAfol abi
V. Federa Republic of Nigeria,'” thecourt struck out the application on the groundsthat
individuasdo not havedirect accessto the court. Happily asat January 2005 theAuthority
of Heads of State has granted approval to the Supplementary Protocol at its summit,
thereby granting right of accessto the court for legal redressto citizens. Finally, with
regardsto thethird gap identified above, it should be noted that community citizens rights
to freedom of movement of persons, goodsand capital aswell asrightsof residenceand
of establishment on Free Movement and of Trade Liberalization Scheme, constitutethe
cornerstonesof theregional integration process.

Thus, unlesscommunity individuasand corporate citizenshave direct accessto
the court for human rights protection, for effectivelegal redressand administration of
justicewithout discrimination fear or favour, theintegration process and the cardina
objectives of ECOWA S cannot be meaningfully realized. Thedenial of citizens right to
accesstojudticeasafundamenta humanrightisequally adenid of their rightsto participate
in, contributeto, and enjoy from sustainable community development that iscontrary to
articles2 -5 of the Revised Treaty. There are three perspectives, on theimperatives of
regiond integrationinAfrica Theseare:
€) The prevailing economic realitiesin Africacan makeinternational cooperation

among theAfrican countrieseven morecrucia. Here, abrief |ook at the problems

and opportunities of thefuturewould prove useful. Such considerationsinclude
the current crisesin agricultureand the state of food insecurity resulting fromit, the

Africanliquidity problemsand the climate of economic stagnation and poverty, in

general. They asoincludethe heavy debt burden of Africaand thedeclining level

of international assistanceparticularly inthe 1990s.

(b) Astheformer Secretary General of the OAU/AU, Salim Ahmed Salim, quite
correctly observed at the 26th summit of African Heads of State and Governments
heldin AddisAbabain July 1990 that " Africanow, faces moreformidableif not
insurmountabl e challenges. Some of the old regional and domestic conflictstill
linger on asthe continent continuesto be paralyzed by mounting debt burden, a
growing tradeimbal ance, decreasing external flow of resourcesand increasing
marginalization by theNew International Division of Labour which favoursthe
Pecific Countries,

(© All thiswould requirethat African Statesnow morethan ever before need to play
downtheir differencesand put on amore cohesiveand unified front; aswell asdo
away withthegrim pictureof thesocia dimensions of theAfrican redity demanding
urgent solutionstoday. These aregraphically summed up asbelow:

1 The socia malaisewhich still hauntsthe continent such asinter and intra State
conflicts,
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2. Rehabilitation and resettlement of refugeesandinterndly displaced persons(IDPS);
poor coverage of social servicessuch asthose of education, health and human
welfare; underdevel oped infrastructure; pandemicslikeAlDSand, epidemicslike
malariaand challenges posed by corruption and human insecurity aswell asbad
governance.

3. That achildinAfricadiesof disease, faminearmed- conflict every three seconds;
200 million people have no accessto hospital services, 46%, of the population of
sub-Saharan Africa, al liveon lessthan one USA dollar per day.2

4. One need not flog negativeimplications of the conflicts, coup d'etat and counter-
coupsonAfricaspotential for development, but it can be ascertained that foreign
intervention hasawaysbeen afactor behindital. All told themost seriousconflicts
of post-colonia Africaderived from overt and covert operation of theex-colonia
powersand their allieswho dreaded the prospectswhich nightmare of African
politica integration and eventual unity posed.

5. Thus, it can besaid that diversity had to alarge extent contributed towards unity
and harmony, whileconflictsformed thebas sfor deliberationsin attemptstowards
greater understanding and integrationin African politics.

6. Itisagainst thisbackdrop and with the sobering awareness of thishistory that the
African Union and NEPAD should embark upon the task of enhanced African
economic and political integration and partnership with theindustrialized world.

7. Economicintegration among African States has been tried in many regionsof the
continent sincethe 1960s: the Common Market for Eastern and SouthernAfrica
(COMESA), ECOWAS, the Eagt African Community (EAC), the Southern African
Development Cooperation (SADC) and Inter-Governmental Authority on
Development for the Horn of Africa(IGAD), and the Magreb Union for North
AfricanArab States. It indicatesthat theimportance of economic Cooperation
amongAfrican countrieswasa so underlined by thesizeof thecountriesthemsaves.
Thisresulted from the process of balkanization by the colonia powers.

8. It wasa so dictated by the new economic realitieswhich called for theformation
of larger economic groupings.’®
0. Infact, the background to the African economic integration effortsadvocated by

theAfrican Unionand NEPAD dates back morethan two decadesin 1979, African

Headsof State and Government met in Nairobi, Kenyato discussAfricaseconomic

future. The ultimate aimwasto creste amore salf-reliant African economy.
The past roadblocksto African economic integration are based on two broad hurdles,
namely, the procedural and external. The procedura hurdlesrelatesto the effect of failure
toincorporate agreementsreached by different integration schemesinto nationa plans. In
other words, these have been the lack of full commitment or disparitiesin thelevel of
commitment or becausefollow-up for decisionstaken at the sub-regional mestingsisleft
to the Head of State or to afew ministersor bureaucrats without involving the private
sector and the public stakehol ders. Thistendency hasplayed downthevaueof thecollective
agreementsor protocolsarrived at to expeditetrade and harmonize policiesat sub-regiona
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levels. Further hurdlesinclude lack of local private entrepreneurswith technical and
management skillsto respond to opportunitiesfor cross-border investmentsand joint
ventures with businessmen from neighbouring countries and the developed world.
Furthermore, excessive dependence of African economies onimported manufactured
productsfrom devel oped countrieswork against theviability and strength of sub-regiona
€conomi ¢ cooperation groupings, evewhen comparable productsare availablewithina
sub-regiona preferentia arrangement. Moreover, Africa'sown makingistheduplication
of economic blocs essentially created to achieve the same objectives, for example,
COMESA and SADC, and IGAD and EAC. Also, proceduresgoverning movement of
goodsarelengthy and cumbersome and leadsto delays and unnecessary bureaucratic
work, e.g. customsduty, restrictive, import licensing among many others.

The External Hurdlesrelatesto the problemsof distributing benefitsand thelack
of necessary mechanismsin theAfrican context that aimed at the equitabledistribution of
such benefits. Hence, the persistence of atendency for the pol arization of developmentin;
some cooperation blocs. Further, thelack of maintenance or absence of basicinfrastructure
facilitiessuch astransport, energy and information and communicationstechnology (ICT)
hampers effective sub-regional economic cooperation, and slows down success in
generating user savings, more competitive exportsand cheaper imports.

Furthermore, another roadbl ock to integration isthe economic weakness and
rel ative stagnation of African economiesand itsnegativeimpact on government. TheAfrican
Union/NEPAD hasto draw lessonsfrom such approach to integrationsto avoid theerrors
and pitfalsof the past. Oneway of encouraging regiona integrationislearning fromthe
experience of other regionswhich have achieved ameasure of success. Europe hasfor
ingtancerisen fromthe ashesof avery destructiveworld war to achieveacommon market.
Itisnow striving toward achieving monetary union. The only impediment to theaboveis
theissueof Sovereignty asitisbeing raised by the United Kingdom in the context of the
Europe Union. IntheAfrican context, amaor sourceof difficulty inintegration hasbeen
thesize of member countries, both intermsof popul ation and economiesof scale, andthe
sizeof the markets. Oneway of mitigating the effect of thisproblemisto have economic
growth coupled with the diversification of exports, which canimprovetheability of small
economiesto lobby for theimprovement of price regimesto primary productsand to
attract foreign direct investment.

BRIEFCASE STUDY OF NIGERIAN TRADEAND INVESTMENT LAWS

A survey of thelegidativeenactmentsrelating toforeigninvestment in Nigeriaisnecessary
inorder to establishtheexistinglegd provisonsgoverningforeigninvestment. A part from
bas cingrument governinginvesment in Nigeriathereare severa enactmentswhich contain
essentid requirementswhich theinvestor must fulfill beforehecan dobusinessor investin
Nigeriaor anenterprisein Nigeria. Section 16 of the Constitution of the Federal Republic
of Nigeria?® which statesthe objectivesof henation iscons stent with the encouragement
of foreigninvestment, particularly whenitisread with section 19 which providesfor the
promotion of African integration, respect for international disputes by negotiation and
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reconciliation, arbitration and adjudication aswell aspromotion of afirst world economic
order. Other relevant provisionsinclude S.44 (3) of the 1999 constitution which provides
that theentire property and control of all minerals, oil and natural gasunder or upon any
landin Nigeriaor under or upontheterritoria watersand the exclusive economic zone of
Nigeriashall restin the government of the federation and shall be managed in such a
manner as may be prescribed by the National Assembly onwhichlawsasthe Territoria
Water Act, the Exclusive Economic ZoneAct, and Petroleum Act receivevalidity and the
landin Nigeriaunder State control. Onthecontroversid subject of expropriation of foreign
investment by ahost country the 1999 constitution setsstandard in section 44(1). Prompt
payment of compensation and aright of accessto court ontheissueareguaranteed. These
accordswith the standard set intheinternational instruments.

The protection of investorsin colonia Nigeriawas not taken for granted and the
1999 Constitution of Federal Republic of Nigeria(CFRN) becausethe colonial power,
Britain understood therelevance and importance of foreign capital, hence other nationals
likethe Lebanese, Indians, Greek and French were allowed to invest or do businessin
Nigeriawith reasonable protection of thelaw. Although every foreign State has power
under the accepted principlesof international law to excludealien investors, yet asa
practical matter intheinterest of mutual commercia benefit, Statesrefrain fromexcluding
foreigninvestorswhenthegainsperceived early thehistory of foreigninvestment wasonly
reciprocity. Domesticlaw provided good environment for investment by imposing legal
restraint against exclusion and discrimination against foreign traders.2

CONCLUSIONAND RECOMMENDATIONS

From the foregoing analysis of the economic integration, trade and investment in the
ECOWASregion, we have seenthat it hasdone comparatively well intermsof thelaws
but, how it impact on the economic devel opment of member countriesespecidly Nigeria,
particularly ontheimplementation of the ECOWAS Tresty iswhat isseen asagrest lapse.
Also, therearealot of trade barriers created by ECOWA S member states at the border
crossingswhich hinderstrade and commerce serioudy in terms customs check-points.
Political instabilitiesin most ECOWAS states seriously hampersthe establishment of
bus nessesinthese ECOWA Scountriestowit tradeandinvesment. Thus, itisrecommended
that amechanism for proper implementation of the ECOWA S Tresty particularly onthe
provisionsdealing with trade and investment should be put in placein order to achieve
thesetradeand investment objectives. In additiontothis, freetrade and commerce between
members States should be encouraged by removing tradetariffsand alow free access of
goodsand servicesat all border crossingsof each country. Peaceful co-existence, good
governance and adherence to democratic principles should be strongly encouragedin all
ECOWA S Statesto enhancetradeand investment initiatives.
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11948 United Nations Charter

2Article 19, ECOWAS Treaty, 1993
SArticle 20-21 of ECOWAS Treaty 1993
“Ibid

SECOWAS Protocol Bulletinno. 5, 1998
®lbid p. 47

"Ibid p. 50

8Article 19, OHADA Protocol, 1998
%Article 2 of OHADA Protocol, 1998
Olbid article 3-4

Ulbid article5-6

ZECOWAS hbulletinval. 4,2000p. 17
¥lbid p. 20

“Article 22, ECOWA S Revised Treaty, 1993
Blbid

®ECOWAShulletinvol .4 of 2000 p.18
17Suit no FHC/L/1/2000 P27
BECOWASulletin, val. 4, 2000 p.23
¥lbid p.27

2Constitution of the Federal Republic of Nigeria1999
2Section 7 NIPC, 1993
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