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ABSTRACT

Before the adoption of the Law of the Sea Convention (LOSC) in 1982, the right
of statesto fish in the seas was in a remarkable state of flux. States unilaterally
and arbitrarily declared for themsel ves preposter ous breadths of the sea ascoming
under their exclusive fishing jurisdictions. Waters off the coast of developing
countries also came under unregulated large scale fishing by the distant water
fishing fleets of developed countries, giving rise to resource over-exploitation.
The LOSC in a number of waysinfused stability and certainty in thefishing rights
of states and enhanced the chances for the optimum utilisation of world fisheries.
This article examines the various ways the LOSC has stabilised and enhanced
fishing rights among states. It argues that although the Convention creates
opportunitiesfor the protection and optimal utilisation of fishery resourcesamong
developing countries of the world, these countries have yet to take advantage of
the Convention opportunities due to numerous challenges, endogenous and
exogenous, confronting them.
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INTRODUCTION

Theimportance of the seato mankind cannot be overstated. Comprising ¥, or 72% of the
surface of the earth?, it has, for ages, been ameans of trade and transportation. Inthe
modern age, the seahas become even more beneficial to mankind asitsresourcesare
progressively unbossomed by scienceand technol ogy. While deep-seaoil exploration has
proved asignificant source of theenergy need of theworl d?, and the seashave been found
to hold enormousquantitiesof metas;® thereare not few countrieswhoseforeign exchange
earningsare connected substantially, if not totally, to deep-seafishing. Infact, of al the
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!EssienE. E, Essaysin International Law of the Sea, Uyo: Golden Educational Publishers, 1994, p.
108; HolminaE., * Common Heritage of Mankind in the Law of the Sea’, 1(2005) ACTA SOCIETAS
TISMARTENS S P. 187.

2 Offshoreoil production isabout 18,600 barrelsof oil per day (about 30% of world oil production per
day) while offshore gas production accounts for approximately half of the total world gas
production. SeeUnited Nations, ‘ Oceans. The Source of Life, The United Nations Convention on
the Law of the Sea: 20th Anniversary (1982-2002)' <http:///www.un.org/Depts/los/
convention_agreements/convention_20years/oceanssourceoflife.pdf> accessed 15 November
2014.

3 Thelcelandic and Norwegian economies depend much on earnings from fisheries. China, Peru and
the U.S.A. a'so earn enormous foreign exchange from fishery resources.
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resources of the seaever to be exploited by man, fishery resourcesremaintheoldest. As
technol ogy devel oped, the exploitation of thefishery resourcesof the seaal so devel oped.
Technol ogy took fishing from theimmediate maritimebeltsof coastal statesto the deep-
seafollowing the manufacture of distancefishing vessels, theintroduction of freezing
technol ogy, the devel opment of railway networks, sonar, Globa Positioning System (GPS),
and the discovery of canning methodsfor the preservation of fish?.

Given the continuously increasing capacities of statesto embark on deep-sea
fishing, and considering theforeign exchange earning profilesof fishery resourcesfor the
traditiond distancefishing countries®it would benatura to expect that stateswoul d exhibit
tendenciesof territoriality over the seaand try to appropriate partsof it for the purpose of
exercisngexclusivity of fishing rights. They did. History is, therefore, strewnwith casesof
disagreementsover fishing rightsbetween nations, afactor that may have prompted Professor
Essiento assert, rather figuratively, that “ ever since the Biblical Jonah and thewhale,
nationshave been arguing over fishing rights’. But sincethe capacitiesfor degp-seafishing
has been and remai ns di sparate among nations, some nations have benefited morefrom
fisheriesresourcesthan others. While the devel oped nations have over theyearsexploited
different partsof theseawith their distancefishing fleetsand earned enormousresources
therefrom, the devel oping oneswhich lack thetechnol ogy and technical know-how to do
s0 had watched helplessly fromthesidelines.

It wasindeed acase of the devel oped distancefishing countriesfishing eveninthe
very backyards of the devel oping onesto their own benefits, depleting asit were, the
fishery resources of the coastal waters of the latter nations. The consequence of this
unhealthy state of affairswasarivary between the devel oped nations, who, infurtherance
of their economicinterests, wanted anarrower territorial seafor coastal nations, and the
devel oping nations, who, for the purpose of preserving thefisheriesand other resources of
their coastdl waters, preferred awider territorial sea. Thisstate of affairsalsoleft theissue
of fisheriesjurisdiction of statesin astate of kaleidoscopic flux since statesarbitrarily
declared and appropriated to themsel ves variegated breadths of fishery zones. It wasnot
until 1982 and through theinstrumentality of the United Nations(UN) Conventiononthe
Law of the Sea’ of that year that certainty and innovatory changeswereinfused into the
regimeof fisheriesjurisdictionininternational law of thesea. The purposeof thispaper is
thereforeto examinethe variouswaysin which fishing rights have been enhanced and
dtabilised among satesunder theL OSC, and the challenges confronting devel oping countries
inthemaximisation of Convention benefitsinthisregard.

“Troadec J. P, ‘ Havesting the Seas’, 1 Fisheriesand Aquaculture <http://www.E5-05-01.pdf> accessed
1 January 2014; Cullis-Suzuki S. and Pauly D., ‘ Failing the High Seas: A Global Evaluation of
Regional Fisheries Management Organizations' 34 (2010) Marine Policy 1036.

5 |celand, Norway and Japan are exampl es.

¢Essien(nl),p.12

" The Convention was the outcome of the third UN Conference on the Law of the Sea convened in
1973 pursuant to General Assembly Resolution 3067 (XXV111). The Convention was signed on
10th December, 1982 at Montego Bay, Jamai caand adopted by 130 votesto 4 with 17 abstentions
(Hereinafter, “LOSC").
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LAW AND PRACTICE BEFORE 1982

Asearlier pointed out in thispaper,? prior to the adoption of the LOSC theissue of fishing
rightsand fisheriesjurisdiction wasin astate of flux asstatesunilateraly determined and
declared the extent of their fisheriesjurisdictions. There were no commonly accepted
yardsticksfor determinations. The devel oped, distancefishing nationswith sophisticated
fishing fleets and equipment exploited the fisheries resources of f the coasts of theless
developed ones, unhindered. To prevent this, the devel oping coastal nations declared
territorial seaswider than the customarily accepted 3 nautical miles. Theproblem of fishing
zoneswastherefore one of thefactorsthat prompted the International Law Commission
(ILC) to prepareaset of rulesof international law that would govern the use of the seas.
In 1956, the | L C adopted its Report on the Law of the Seaat its Eighth Session. It was
upon thereport that the General Assembly of the UN convened the First UN Conference
on the Law of the Sea. The Conference held from February 24 to April 29, 1958 and
produced four separate conventions’. Thefourth of thefour conventionswasthe Convention
on Fishing and Conservation of Living Resources of the High Seas'®. The Convention
focused on fishing and conservation of fisheries. It required coastal statesto introduce
conservation measuresin areas of the high seas adjacent to their territorial seas'. The
Convention, however, did not grant exclusivefishing rightsto coastal states. Asdefrom
this, thecritical issueof fishing zoneswhich would haveintroduced some semblance of
limitsto theexploitation of fishery resourcesinthe coastd watersof thedevel oping nations
was a so | eft unsettled under the Geneva Convention on the Territorial Sea'.

Likethe 1958 UN Conference, the Second UN Conference on the Law of the
Seafailed to reach an agreement on theissue of thelimit of theterritorial sea. Thequestion
of fishery zoneswasthus not resolved by participating States. From 1958, the mgjority
view becamethat “in the absence of agreement to the contrary, fishing beyond thelimit of
alawful territorid sesawasopentodl statesin accordancewith‘ freedomof fishing’ onthe
high seas’ 3. Various satestherefore unilaterdly extended their territorial seaswhilesome
othersdid sothrough bilatera and multilateral agreements. Iceland, for example, unilaterdly
declared a12-mileexdusivefishing zone, whichwasrecognisedinthe Fisheries Jurisdiction
cases'. A survey conducted by the Food and Agricultural Organisation (FAO) in 1967
showed that 33 Statesincluding the U.K had unilaterally declared exclusivefishing zones,

8 SeeINTRODUCTION above.

® The 1958 Convention on the Territorial Sea and the Contiguous Zone which entered into forcein
1964; The 1958 Convention on the High Seas which entered into force in 1962; The 1958
Convention on Fishing and Conservation of Living Resources of the High Seasthat entered into
forcein 1966; and the 1958 Convention on the Continental Shelf which entered into forcein 1964.

© The Convention entered into force in 1966.

1 Arts. 1-4,LOSC

2 Shaw M. N., International Law, 5th edn., Cambridge: University Press, 2003, p. 157; HarrisD. J.,
Casesand Materialson International Law, 6" edn, London: Sweet & Maxwell, 2004, P. 467

B Harris, ibid.

14].CJ. Rep. 1974, p. 3 (U.K. vicdand); I.C.J. Rep. 1994, p. 175 (FR.G viceland). But Iceland’sclaim
of 50-mileexclusivefishing zonewasto beillegal .
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mostly for 12 nautical miles™. Britain and Norway on November 17, 1960 signed an
agreement whichwould alow them, among other things, to dlamexclusivefishing rightsin
afishing zonebetween 6 and 12 miles off their coasts, provided that stateswhosevessels
hed beenfishingintheouter 6 milesof thefishing zonefor fiveyearsimmediately preceding
January 1, 1958 would continue to do so for a period of ten years from October 31,
1960¢. Based on thisagreement, Norway onApril 1, 1961 extended her fishing zone
from 4 milesto 6 milesand in September of the sameyear further extended it to 12 miles,
alowing, however, British vessalstofishin the outer 6 milesuntil October 31, 1970.

A similar agreement was signed between Britain and | celand under which Britain
recognised | celand’s 12-mileexclusivefishing zone subject totheright of Britishvessasto
fishintheouter 6 milestill march 11, 1964. In 1962, asmilar agreement wasa so entered
into between Norway and the Soviet Union. Since atrend appeared to have emerged
among thetraditional European fishing statesthrough those agreements, European nations
in 1964 adopted the European Fisheries Convention of that year which adopted the
arrangementsin the 1961 Anglo-Norwegian agreement and othersthat followed it. The
Convention recognised theright of States Partiesto fishintheouter 6 milesof the 12-mile
fishing zones of other State Partiesif such States Parties had been fishing in the zone
between January 1, 1953 and December 1, 1962. In the Americas, Canada passed the
Territorial Seaand Fishing ZoneAct, 1964. Likethe European Fisheries Convention,
Canadaasserted a12-milefishing zone, allowing, however, limited fishing rightsto the
U.S, France, Grest Britain, Spain, Portugal, Italy, Norway and Denmark in certain parts
of the coast of Canada.* The U.Sfollowed suitin 1966 by claiming exclusivefishing rights
ina9-milezone, additional to her origina 3-mileterritorial sea. It deserves pointing out
that despite the agreements between these European states, and notwithstanding the
European Fisheries Convention of 1964, conflictsover fishing rightscould still not beheld
at bay among European coastdl states. |celand, for example, whose chief foreign exchange
earner wasfishery resources, later unilaterally declared a50-milefishing zoneand excluded
other statesfromfishingwithinthat limit. Thisparticular declaration was, however, declared
illegal by the International Court of Justice (ICJ) inthe Fisheries Jurisdiction cases.*®
Among thedevel oping States, thetrust of legidation and policy wasfor extended territoria
seasfor security, political and economic considerations. Inthat line, Nigeria, for example,
in 1967 extended her territorial seafrom 3to 12 nautical miles. In 1971, it wasfurther
extended to an expansive 30 nautical miles.”® Nigeriaa so enacted the SeaFisheriesAct

15 See FAO, Limits and Satus of the Territorial Sea, Exclusive Economic Zone, Fisheries
Conservation Zones and the Continental Shelf, FAO Legidlative Series, No. 8, as revised.

16 The agreement incorporated the provision of a United States-Canadian proposal at the second
1960 UN Conference on the Law of the Sea. The Conference did not adopt the proposal as it
failed by one vote.

T Essien(nl)p.16

18 See note 16 above.

1% Decree No. 38 of 1971. Noticethat the 30-mile Territorial Seaisstill containedin section 18 of the
Interpretation Act in theinterpretation of “territorial waters’, but isto be substituted for “twelve
nautical miles’ under section 3(1)(a) of the Territorial WatersAct.
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of 1971%°for theregulation of fishing within Nigeria sterritorid waters. Under theAct, itis
prohibited for any person to operate or navigate any fishing boat for the purpose of fishing
or areefer vessdl for the purpose of discharging frozen fishwithintheterritorial watersof
Nigeriaor itsExclusive Economic Zone (EEZ) unlesstheboat or reefer vessel hasbeen
duly registered and licenced®. Also with the objective of conserving and protecting the
fishery resourcesof itscoastd waters, Nigeriamadethe SeaFisheries(Fishing) Regulations
of 1972. The Regulations prohibit vesselsother than canoesfrom fishing withinthefirst
fivenautica milesof thewatersof theNigerian Continental shelf.2*Withtheinsistence of
the devel oped coastal stateson having exclusivefishing rightsover fishing zonesdeclared
by themselvesand for themselves, and the unrel enting inclination of the devel oping ones,
for varied reasons, to have awider breadth of territorial sea, aglobal, comprehensive
regimefor the expl oitation, conservation and management of fishery resourcesby states
became adesideratum.

THE POSITIONUNDERLOSC

LOSC inanumber waysintroduced innovationsin thelaw of the seaaimed at ensuring
certainty intherightsof statesto usethe seaand exploit theresourcesthereof. Aspointed
out earlier in this paper, prior to 1982, there was no universally accepted limit of the
territorial seaandfishing zoneof coastal states. L OSC succeeded in establishingal2-mile
territorial seameasured from basdlinesfor coastdl states, putting to ret, the uncertainties
that characterised theunilateral, arbitrary declarationsby states of preposterous breadths
of territorial seasand fishing zones. But the greatest devel opmentsunder LOSC through
which fishing rightshave been enhanced and stabilised areto befound in theintroduction
of thenovel Exclusive Economic Zone (EEZ) and itsconservatory bent;?* the concept of
Allowable Catch; management of migratory fish species, and provisionsontheprotection
and preservation of themarineenvironment.?

THE EXCLUSIVE ECONOMIC ZONE

Akintotheinterest of devel oping countriesto havewideterritoria seasfor security and
economic reasonswastheir interest to prevent the distant-water fishing vesselsof the
technol ogicaly advanced countriesfrom unrestricted fishing inthewatersadjacent totheir
territorial seas. Thispart of the seahas proved to berich in hydrocarbonsand fisheries.

2 Cap $4 Lawsof the Federation, 2004(Revised Edition)

2 |bid, Section 1.

2 Essienisof theview, for example, that in the case of Nigeriaboth fishing interests and the desire
to bring more of the oil deposits of the coast within the country actuated the extension of the
territorial sea. SeeEssien(n 1) p. 17.

= Article3,LOSC

2 |bid arts. 55 and 56

% |bidart. 61(1)

% Seegenerally Part X11, ibid

International Journal of Advanced Legal Studies and Governance, Vol.5 No. 2, August 2015 5
ISSN: 2141-6710



Because devel oping countrieslacked the technology for deep-seafishing, the devel oped,
technol ogicaly advanced countrieswith therequisite capabilitiesharvested fisheriesin that
part of the seaprior to the 1982 Convention. The devel oping countries, therefore, wanted
exclusivefishing rightsin those waters adjacent to their territorial sees.

Theideaof exclusivefishing zone has been traced to President Truman’stwin
proclamationsof September 28, 1945. Thefirst of the proclamations” announced that the
United Stateswould regulate fisheriesin those areas of the high sea contiguousto her
coast. Following thisproclamation of an exclusivefishing zoneby theU.S., anumber of
other statesmadetheir respective claimsof exclusivefishing zonesin thewaterscontiguous
totheir coasts. Thisresulted in some statesmaking outrageoudy expansiveclamsof upto
2000 miles.® The prevailing situation was not helped by thefailure of participating states
at the First and Second UN Law of the Sea Conferencesto reach an agreement on the
issue. But thetraditionad maritime states such asBritain and Japan, who weredistant water
fishing statesbaulked at theidea of exclusivefishing zones, preferring rather a3-mile
territorial seaand no exclusive fishing zones at all. This of course was because the
establishment of exclusivefishing zoneswould circumscribetheir distancefishing fleets
with undesirable economicimplications. The U.S. (which wasthefirst to proclaim an
exclusivefishing zone) also wanted narrow territorial seasfor coastal statesin order to
preserve the freedom of navigation of her warshipsin offshore areas of other coastal
states. Effort wasmade by the U.S. during the First and Second Conferencesonthe Law
of the Seain 1958 and 1960 respectively to achievethat purposeto no avail. When after
the 1960 L aw of the Sea Conferenceit became obviousthat the devel oping countries
would not accept adiminished territorial sea, the U.S. became disposed to acompromise
deal that would ensureitsnaval freedomin critical areasof the sea

Duringthe Third UN Conference ontheLaw of the Sea, theemergent exclusive
fishing zonetrandated to Exclusive Economic Zone (EEZ). Theideaof EEZ had been
bornearlier in 1971 by aK enyan ambassador, Njengawhen he advanced the concept for
thefirst timeat theAsian-African Legal Consultative Committee (AALCC) Sessionin
Colombia® The EEZ concept wasresource-oriented and was believed by thedevel oping
countriesto hold the prospects of economic prosperity asit would allow them control of
theresources of thewatersadjacent totheir coasts, particularly fish stocks. A compromise

21 The other proclamation declared that the sea—bed and subsoil adjacent to the United States
territorial sea was within the jurisdiction and control of the United States. This marked the
beginning of continental shelf claims by coastal states.

% Essien(n1)p.7

2 The concept was later in 1992 presented again by Kenya at the Lagos Session of the Committee.
The country also submitted a draft article of the concept at the 1972 Geneva Session of the UN
Sea-bed Committee. About the sametime, Latin American states conceived theideaof “patrimonial
sed” which was also resource motivated and complemented the EEZ concept in both form and
substance. Venezuel a popul arised the patrimonial seaconcept whenin August 1971 it submitted
aproposal on the concept to the UN Sea-bed Committee. The concept was later contained in the
Santo Domingo Declaration of June 7, 1972 which was approved by ten Central and South
American states. See Essien (n 1), pp. 22-23. During the third UN Conference, however, the
expression “Exclusive Economic Zone” was preferred to “patrimonial sea”.
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wasstruck at the Conferencewhereby the devel oping states (some of which had claimed
up to 200 milesterritorial seas) accepted anarrower 12-mileterritorial seawhilethe
devel oped states conceded to a200-mile EEZ, provided that the areadesignated asEEZ
would not come under the sovereignty of coastal states. Under article 57 of LOSC an
EEZ isestablished to the extent of 200 nautical milesfrom the baselinesfromwhichthe
breadth of theterritorial seaismeasured. A significant aspect of the EEZ under LOSCiis
the sovereignrightsgivento coastal statesfor the purpose of exploring and exploiting,
conserving and managing the natural resources, whether living or non-living of thewaters
of that zone and of the sea-bed and sub-soil thereof . In accordancewith thedeal struck
at the Conference, while coastdl statesareto exercisesovereignrightsinthe EEZ, al other
states, whether coasta or landlocked areto enjoy the freedoms of navigation and over-
flight and of thelaying of submarine cablesand pipelines.

Theextent to whichthisprovision of LOSC hasbeen beneficia to coastal States
isascertainable from the huge fisheries earnings from that seazonefor thetraditional
fishing nations of theworld such as|celand®and Norway.* Onthe part of the developing
nations, it hasdrastically reduced theincidences of over-fishing and fish stock depletionin
their coastal watershby the devel oped, distancefishing nationsand offered opportunities
for theredistribution of fishery resourcesand anew internationa economic order.® Following
the adoption of LOSC, between 1982 and 2002, the net exports of fisheriescommodities
by devel oping countries(i.e. deducting their importsfrom thetotal value of their exports)
increased from US$4.0billionto $17.4 billion.®

Another respect inwhichthe EEZ concept hasproved inva uableto coastd sates,
particularly those of the developing world, isin the effort made under the Convention to
redistributefisheriesresources® Theredistribution wasaimed, largely, to befrom devel oped
distant water fishing nationsto devel oping coastal statesoff whose coaststheformer used
to carry out large-scalefishing. Asobserved by Wikjman back in 1982, atotal of about
1.2 billion dollarswould be redistributed to coastal states asfisheriesresourcesunder
LOSC.% Coastal statesare accordingly inapositionto makethe best of fisheriesin that

®Art.57(1)(9),LOSC

S 1hidArt. 58 (1),

%2 75% of Iceland’s export comprises fish products. Her annual fish harvest in recent years has
fluctuated around 1.7 million tones, with alanded value of US$ 8000 million. See Runolfsson B.,
‘ITSQsinICELANDIC FISHERIES: A Rights Based Approach to FisheriesManagement’, Paper
presented at aworkshop on The Definition and Allocation of Use Rightsin European Fisheries,
May 5-7, Brest, France.

%1n 2013 alone, Norwegian vesselsdelivered 2.1 million tons of fish, crustaceans and molluscswith
alanded value of NOK 12.5 billion. Thiswas still 3% lessthan catches and earningsfor 2012. See
“Fisheries, 2013, preliminary figures’ <http://www.ssb.no/en/fiskeri> accessed February 2, 2014.

% SeeHarris(n12) p. 475, para. 8.

% Eggert H. and Graeker M., * Effects of Fisheries on Developing Countries: Possibilitiesfor Income
and Threat of Depletion’ 2009 Environment for Devel opment, p. 1

% See generally, Juda L., ‘World Marine Fish Catch in the age of Exclusive Economic Zones and
Exclusive FisheriesZones 22 (1991) O.D.I.L 1-32; Pontecorvo G, ‘ The Enclosure of the Marine
Commons: Adjustment and Redistribution in World Fisheries’, 12 (1988) Marine Policy 361-372.
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areaof the seanot only by exploiting them but a so by conserving and managing themto
their own economic benefit. A coastal statewith arobust fisheriesmanagement policy can
therefore conserve, manage and exploit thefishery resourcesof her EEZ and maximisethe
economic benefitstherefrom. It isfor these considerationsthat * [t|he EEZ regimewas
seen asone of the vehiclesin the 1982 Convention for achieving anew international
economic order that would redressthe economic balancein theinterest of developing
States.’®

THE CONCEPT OF‘ALLOWABLE CATCH’

Asshown above, the concept of EEZ under LOSC hasafforded devel oping coastal states
thelegd backing to excludethedistancefishing fleet of the devel oped nationsfromexploiting
thefisheriesof thewatersadjacent to their territorial seas. They arenow inapositionto
consarve, manage, and exploit thefisheriesof the EEZ in mannerssuitableto their economic
interests. But with thisright of exclusivefishing inthe EEZ comestheresponsibility of
ensuring that thefisheriesresourcesof that zone of the seaare optimally exploited by the
coastal nation exercising that right of exclusivity. The Convention enjoinscoastal statesto
promote the objective of optimum utilization of theliving resourcesinthe EEZ.* Since
somenations(especidly thedevel oping ones) lack thefinanciad resourcesand technologica
capabilitiesto engagein the magnitude of deep-seafishing carried out by the devel oped,
distant-water fishing ones, there existsthe possibility that they may not optimally exploit
thefishery resourcesof their EEZS, resulting in resource under-utilisation. Itisfor reasons
of thispossibility that LOSC has provided for the concept of ‘ allowable catch’. Under
article 61 of the Convention, each coastal state shall determinetheallowable catch of the
living resourcesintheir EEZ. Allowable catch refersto the quantities of various speciesof
theliving resourcesof the EEZ acoastal state has considered appropriatefor exploitation
without endangering theliving resourcesof thezone by over-expl oitation. Having determined
her dlowablecatch, the coastal state shall then determineits capacity to harvest theliving
resources of the zone.** Wherethe coastal State does not havethe capacity to harvest the
entireallowablecatch, it shal, through agreementsor other arrangementsgive other states
accessto the surplusof the allowabl e catch.* Those provisions of the Convention are
intended to addressthe problem of possible under-utilisation of theliving resourcesof the
EEZ, especidly fish stocks. Sowhereastatefor any reasonisunableto meet her alowable
catch, such stateisrequired under the EEZ provisionsof LOSC to enter into arrangements
or agreementswith other statesallowing such other states accessto catch the surplus of
theallowablecatch.

Theseprovisonsthat allow other statesto enter and harvest the surplusof acoastdl state’s
alowable catch having been intended to addressthe problem of possible under-utilisation

87 Wijkman P. M., ‘UNCLOS and the Redistribution of Ocean Wealth’ 16(1982) Journal of World
TradeLaw, pp. 31-32.

% Harris(n12) p. 475.

®Arn. 62,LOSC

“|bidart. 62(2)

4|bid
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of fisheriesresources, poseyet another problem. Thisproblemisthetendency for such
other statesto over-exploit thefishery resourcesbeyond the surplusof thealowable catch
or exploit inthe process, fish speciesthat are not within the allowable catch and thus
reducetheir popul ationsbe ow the maximum sustainableyid d. For the purposeof enhancing
and stabilizing fishing rights, the Third UN Conference onthe Law of the Seaanticipated
thispossibility and included provisionsin LOSC that encourage statesto makelawsand
regulationsthat stipul ate termsand conditionswhich the other statesmust comply within
harvesting the surplusof alowable catch®. Such lawsand regul ationsshould rel ate, inter
alia, to the various measures® contained in article 62(4) of the Convention intended to
prevent abusein harvesting the surplusof theallowabl e catch.

MANAGEMENT OF MIGRATORY FISH SPECIES

Fish recognize and respect no Convention maritime boundaries.* In fact some species®
moveinconveniently acrossmaritime boundaries,*the attractionsbeing mainly food and
breeding sites.*” Such specieslivedifferent stagesof their lifecyclein different marine
habitats. By their nature, such speciesmay grow in one habitat and when mature and
harvestable migrateto another. Such migration may befrom one EEZ to another or from
an EEZ to the high seawhere they become amenable to exploitation by all statesin
consonancewith thefreedom of fishinginthe high seas. The migratory nature of such
speciestend to negate the Convention ideathat coastal states should conserve, manage
and exploit theliving resources of their EEZ to the exclusion of other states. The pre-
L OSC eraleft theissue of migratory fish speciesand their management unaddressed and
therewas nothing states could do about that. Thislacunawasenvisioned duringthe Third

2 |bid

4 Such measuresinclude thelicencing of fishermen, fishing vessels and equipment, including payment of fees
and other forms of remuneration, which, in the case of developing coastal States, may consist of adequate
compensation inthefield of financing, equipment and technol ogy relating to thefishing industry; determining
the species which may be caught, and fixing quotas of catch, whether in relation to particular stocks or
groups of stocks or catch per vessel over a period of time or to the catch by nationals of any State during
a specified period; regulating seasons and areas of fishing, the types, sizes and amount of gear, and the
types, sizes and number of fishing vesselsthat may be used; fixing the age and size of fish and other species
that may becaught; specifying information required of fishing vessels, including catch and effort statistics
and vessel position reports; requiring, under the authorization and control of the coastal State, the conduct
of specified fisheries research programmes and regulating the conduct of such research, including the
sampling of catches, disposition of samples and reporting of associated scientific data; the placing of
observers or trainees on board such vessels by the coastal State; the landing of all or any part of the catch
by such vessels in the ports of the coastal State; terms and conditions relating to joint ventures or other
cooperative arrangements; requirementsfor the training of personnel and thetransfer of fisheriestechnology,
including enhancement of the coastal State’s capability of undertaking fisheriesresearch; andenforcement
procedures.

4 Wijkman P. M., ‘UNCLOS and the Redistribution of Ocean Wealth’, 16 (1982) Journal of World
TradeLaw, p. 27

4% SeeAnnex 1, LOSC for alist of highly migratory fish species.

% Judal ., ‘ The Exclusive Economic Zone Management’, 18 (1987) O.D.I.L., p. 305.

47 See' Fish Migration Science Daily, <http://www.sciencedaily.com/articles/f/fish_migration.htm>
accessed 1 February 2014.
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UN Conferenceon Law of the Sea. The LOSC, therefore, laid the foundation upon which
states are enjoined to build on for the purpose of developing arrangements for the
management of migratory fish ocks. Under the Convention, threemigratory fish categories
areidentified depending ontheextent and direction of migration. Thesearehighly migratory
speci es,®anadromous stocks,*® and catadromous stocks.>® Highly migratory speciesare
fish speciesthat regularly migratelong distancesacrossinternational waters.> They are
also called straddling fish stocks. Anadromous stocks are those that migrate from salt
water habitatsto freshwater habitats or thosethat migrate shoreward fromthe sea;>? while
catadromous stocksrefer to fish stocksthat migrate seaward or from freshwater to salt
water habitats.>®

Asregardshighly migratory species, the Convention enjoins statesin the same
regionto “cooperate directly or through appropriateinternational organizationswitha
view to ensuring conservation and promoting the obj ective of optimum utilization of such
speciesthroughout the region, both within and beyond the exclusive economic zone.”*
Statesof origin of anadromous stocks are required under the Convention to ensuretheir
conservation by the establishment of appropriate regulatory measuresfor fishingin all
waterslandward of the outer limitsof their EEZ aswell asfishing of such stocksby other
satesoutsdethe EEZ.> Fishing for anadromous stocksareto be conducted only inwaters
landward of theouter limitsof theEEZ, except in caseswherethat would resultin economic
dislocation for astate other than the state of origin.> With respect to fishing beyond the
outer limitsof theexclusveEEZ, States concerned shal maintain consultationswithaview
to achieving agreement on termsand conditionsof such fishing, giving dueregard to the
conservation requirementsand the needs of thestate of origininrespect of theanadromous
stocks.®’

Inthe case of catadromousfish stocks, the Convention providesthat acoastal
Stateinwhosewaters catadromous speci es spend the greater part of their lifecycleshall
haveresponsibility for their management and shall ensurethefreeingressand egress of
migrating fish.% Since catadromous stocks migrate seawards, the possibility existsthat
they may migratefrom the EEZ of the state of origintothat of another state. If therewere

% Art.64LOSC

4 |bid art. 66

% |bid art. 67

1 R. P. Khodorevskaya, G |. Ruban, D. S. Pavlov and G. J. Ruban, Behaviour, Migrations, Distribution,
and Socks of Surgeons in the Volgan-Caspian Basin,<http://www.books.google.com.ng
books?id=4yY NoouGzUCpg=PA 13& dg=anadromous+stocks& source=bl & ots9nwlok L K
1 &sg~adviaZ52WnOdVRRUCAE=ZOK E& hi=en& sa=X & 6=3azd Jo771amgOQWSY DQBA& redir_esc=y>
(accessed 30/01/14).

52 |bid

% |bid

% Art.64(1)-LOSC

% |bid art. 66 (2)

% |bid art. 66 (3)

5 |bid art. 66 (3) (a)
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no regulations, such stocks having been managed and maintained by thestate of originwill
end up being harvested by the other state. L OSC envisaged and took care of such Situation.
Where such species migrate in this way, whether as juvenile or maturing fish, the
management, including harvesting of such fish shdl beregulated by agreement betweenthe
dateof originand theother state concerned, taking into account, however, theresponsibility
of the state of originin the maintenance of the species.®

In respect of migratory fish stocks, therefore, LOSC set up aplatform for states
to ensure, through agreements between them, effective management of migratory species
totheir mutua economic benefit. Thisissomething, which, beforethe Convention, wasl eft
to theuntrammeled whimsof states. Despitethese effortsunder the Conventionto make
states reach agreements on the modalitiesfor managing migratory fish species between
them, conflictstill arose between them asfar asthe exploitation of thosetrans-boundary
fish stocksare concerned. Such conflictsarose dueto thethreat of overfishing and the
prevalenceof ‘lllegal, Unreported and Unregulated’ (IUU) fishing in respect of those
stocks, and inconsistencieswithinthe LOSC itself.° It wasin response to such conflicts
that the UN in 1995 convened the United Nations Conference on Straddling Fish Stock
and Highly Migratory Fish Stocks.’! The Conference adopted the United Nations Fish
StocksAgreement (UNFSA).®?2 TheAgreement, according to Nandan, “ gives[theworld]
atool for winning the battleto savetheworld' sfish ...it conferson Statesboth theright to
fish and the obligation to managefish stocks sustainably.”

The UNFSA requiresthe management of straddling/highly migratory fish stocks
onasub-region by sub-region basi sthrough Regiond FisheriesM anagement Organizations
(RFMOs).%*Fallowingthe UNFSA, various RFM Oshave been established on sub-regiona
basis,% with the objective, among others, to ‘ agree, asappropriate, on participatory rights
[of States Parties] such asallocations of allowable catch or levelsof fishing effort.’ ¢
Although existing RFM Os have been shown to have their imperfections,® they have
succeeded in curbing the problem of incessant fisheries crises, especialy those pertaining

®|bidart. 67 (1)

®|bidart. 67 (3)

% See FACTSHEET <http://www.factsheet_8.pdf> accessed 1 January 2014.

1 The Conference held in New York from July 24 to August 4, 1995.

52 Thefull title of the agreement is“ Agreement for the Implementation of the Provisions of the United
Nations Convention on the Law of the Seaof 10 December 1982 Rel ating to the Conservation and
Management of the Straddling Fish Stocks and Highly Migratory Fish Stocks”. The Agreement
was adopted in 1995 and entered into force in 2001. Seventy-eight states and entities have
ratified the Agreement till date.

8 Satya Nandan is Chairman of the Western and Central Pacific Fisheries Commission (WCPFC), one
of the sub-regional organizations created pursuant to the UNFSA.

% Seearticles7 and 8, UNFSA

% They include the South East Atlantic Fisheries Organisation (SEAFO), the Western and Central
Pacific Fisheries Commission (WCPFC) otherwise called the TunaCommission, the I nter-American
Tropical Tuna Commission (IATTC), the North-East Atlantic Fisheries Commission (NEAFC)
and the Convention on the Conservation of Antarctic Marine Living Resources (CCAMLR).

®Art. 10(b) UNFSA
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todlowablecatch, in sub-regionswherethey have been established.

Protection and Preservation of TheMarine Environment
For seafisheriesto be properly conserved, managed and profitably exploited, itisnecessary
for the marine environment to be protected and preserved since adverse changesinfish
habitat are bound to alter fish populations, movement and yield. Unless the marine
environment isprotected whatever effort made by Stateswhether through the UN, regiond
or sub-regiona arrangementsto enhancethe devel opment of fisheriesresourcesand protect
fishing rightswould be effectively discounted by pollution of the marineenvironmen.

Asanother way of stabilizing and enhancing fishing rights, under LOSC, States
dedicated thewhole of Part X11 of the Convention to protection and preservation of the
marineenvironment. Theprovisionsareintended to enable statestake measuresto prevernt,
reduceand control pollution of themarineenvironment. Under article 1(4) of the Convention,
“pollution of themarineenvironment” isdefined as:

...the introduction by man, directly or indirectly, of substances or energy

into the marine environment, including estuaries, which results or is

likely to result in such deleterious effects as harm to living resources

and marine life, hazards to human health, hindrance to marine activities,

including fishing and other legitimate uses of the sea, impairment of

quality for use of sea water and reduction of amenities.
Under the Convention, Stateshaveagenera obligation to protect and preservethemarine
environment against pollution.®® They arerequired to take measuresindividualy or jointly
to prevent, reduce, or control pollution of the marine environment from land-based
sources,® the atmosphere,” through dumping;™ by vessels plying the seas;”? from
installationsand devices used in exploration or exploitation of the natural resourcesof the
seabed and subsoil within nationd jurisdiction;” and from activitiesintheArea.™

States are also to cooperate and directly or through international organizations
carry out studies, researchesand programmesfor the prevention, reduction and control of
pollutioninthe marineenvironment.”™ Statesact in concert inthisregard mainly through the
International Maritime Organisation (IMO)’ and the United Nations Environmental
Programme (UNEP).” The IMO withinitsenvironmental mandate has devel oped and

¢ For a detailed study of the problems associated with RFMOs, see Cox A., ‘Quota Allocation in
International Fisheries' (OECD Food, Agriculture and Fisheries Papers, No. 22 OECD Publishing,
2009) <http://dx.doi.org/10.1787/218520326143> accessed 31 January 2014.

®Art. 192L0SC

|bid art. 207

©lbidart. 212

" |bid art. 210

2bidart. 211

#lhidart. 214

" |bid art. 215. The*Area’ under art. 1(1) of the Convention isused to refer to the seabed and ocean
floor and subsoil beyond the outer edge of the continental break or margin of a coastal state.

® Seearts. 200-202, LOSC
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adopted arange of international instruments™ to address marine pollution arising from
international shipping al of which have conduced to reduced marinepollution arising from
activitiesof vessal s plying the high seas. Recognising the obviouslack of resourcesand
capacity among the devel oping nationsto adequately confront the problem of marine
pollution, the Convention requiresthat such countriesbe granted preference by internationd
organizationsinthealocation of gppropriatefundsand technica assstance; andtheutilization
of the specidized servicesof internationa organisations.” L OSC aso contains copious
provisonsrelating to enforcement of the Convention andloca maritimelawsand regulations
for the purpose of ensuring compliance by personscarrying out activitiesthat constitute
potential threatsto the marine environment. Flag states,® port states,®' and all coastal
states® are required to ensure the enforcement of maritimelawsand regulations over
vessalsin order to prevent pollution of themarine environment.

TheChallenges Confronting Developing Countries

Theview isheld by various scholarsthat L OSC holdslotsof economic prospectsfor third
world countries® Itistheir thinking that the Convention brought with it the seed of anew
international economic order under which devel oping countries stand to reap alot of
economic benefits. One of the areasin which they expected that devel oping countries
would have advantageisin the exploitation of seafisheries. Asdiscussed above, theEEZ
concept revol utionalised fishing rights globally, vesting the exclusiveright to conserve,
manageand exploit theliving resources of thezonein coastal Statesfor their own economic
benefit. The EEZ concept proves beneficia to developing countries who before the
Conventionwatched the distancefishing fleet of thedevel oped countriesexploit thefisheries
of that zone as part of the high seas.®* Today, devel oping countries can, through well
thought-out conservation laws, regul ations and policies, maximisethe benefitsof their
fisheriesresourceswithin the expansive EEZ.# A contrario, over three decadessincethe

®ThelMOisaUN specialised agency with amandate to promote, secure, environmentally sound, efficient
and sustai nable shipping.

 UNEPisan agency of the UN that coordinates UN environmental activitiesand assistsdevel oping countries
inimplementing environmentally sound practices.

8 Suchinstrumentsincludethe International Convention for the Prevention of Pollution from Ships; International
Convention Relating to Intervention on the High Seasin Cases of Qil Pollution Casualties; International
convention on oil pollution Preparedness, Response and Cooperation; International Convention on Civil
Liability for Oil Pollution Damage; Convention on Prevention of Pollution by Dumping of Wastes and
other Matter; International Convention on the Control of Harmful Anti-fouling Systems on Ships; and
International Convention for the Control and Management of Ships’ Ballast Water and Sediments.

Art. 203 LOSC.

% |bid art. 217

& |bid art 218

8 |bid art. 220

8 SeeHarris, Casesand Materialson International Law, 6th edn. London: Sweet & Maxwell, 2004, p. 475,
para. 8; Essien (n 1), pp. 108-116; Roberts K., ‘Legal and Institutional Aspects of Fisheries in West
Africa’, 10 (1998) RADIC 88. See generally also the preambl e to the Convention which aspiresthat the
Convention should ‘ contribute to thereali zation of ajust and equitableinternational economic order which
takesinto account theinterests and needs of mankind asawhole, andin particular, the special interestsand
needs of devel oping countries, whether coastal or land locked.” (Emphasis supplied)

84 See generally, Overseas Devel opment I nstitute, * Fisheriesand the Third World' Briefing Paper 2, June 1984.
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adoption of the LOSC most devel oping countries have yet to devel op effectivefishing
policiesthat cater to the needs of management, conservation and optimal utilization of
fisheriesresources. Although the problem of unsatisfactory fisheriesmanagementisagloba
one,® the situation isworse among the devel oping countries.®” For devel oping countries
(especialy thoseinAfrica), it hasbeen either acase of overfishing without any planfor
yield sustainability, or fisheriessub-optimal utilization asaresult of lack of capacity resulting
inlow fishing ffort.

Whether asoverfishing or fisheriesunder-utilisation, poor fisheriesmanagement
has serious adverse economic consequencesfor devel oping countries. The most obvious
economicimpact of poor fisheriesmanagement on devel oping countriesisdirect lossof
thevaueof the catchesthat could betaken by developing coastal statesif their fisheries
were properly managed. Apart from thelossto GNP, ‘ actual revenue can accrueto the
coastal stateintheform of landing fees, licencefees, taxesand other levieswhich are
payableby legal fishing operators.’# Asidefromitsdirect macro-economicimpactson
devel oping economies, there are also indirect and more subtle impacts on the global
economy. Theseincludetheimpactsresulting fromloss of incomeand employment in
other industriesand activitiesin the supply chain, both upstream and downstream.®
A major cause of poor fisheries management among devel oping countriesisthe absence
of clear fisheriespoliciesand necessary politica will to enforceregulations, cooperatewith

8 In fact during the period 1989-2002, the net exports of fisheries commaodities by developing countries(i.e.,
deducting their imports from the total value of their exports) increased from US$4.0 billion to US$ 17.4
billion. Thiswas greater than the net exports of other agricultural commodities such asrice, cocoa, tobacco,
and tea. See Eggert H. and Graeker M., ‘ Effects of Global Fisheries on Devel oping Countries: Possibilities
for Income and Threat of Depletion’, Environment for Development, research work commissioned by
Environment and Trade in a World of Interdependence (ENTWINED) and Foundation for Strategic
Environmental Research, 2009, p. 1

% For example, in the last decade, in the North Atlantic Region, commercial fish populations of specieslike
cod, hake, haddock and flounder have fallen by as much as 95%, prompting calls for urgent measures.
Despite also the high level of awareness and development among the developed countries of the world,
marine area protection and conservation has not been impressive acrosstheworld. Infact it is estimated by
UNEP that less than 1% of the world’s oceans are currently in Marine Protected Areas (MPAS). And
according to the FAO, over 70% of the world’s fish species are either fully exploited or depleted. See
United Nations, ‘ Overfishing: A Threat to Marine Biodiversity’ <http://www.un.org/events/tenstories/06/
story.asp?storyl D=800> accessed 10 February 2014. According to Eggert and Graeker, more than 20% of
fish stock has crashed acrossthe world, 40% are overexploited and the remaining 35% are fully exploited,
atrend that is bound to threaten ecosystems and lead to poor yield and low income. See Hakan Eggert and
Mads Graeker, ‘ Effects of Global Fisheries on Developing Countries: Possibilities for Income and threat
of Depletion’ Environment for Development, Discussion Paper Series, 2009, p. 2; See also Pauly D.,
ChristensenV., Guenette S., Pitcher T. J,, SumailaU. R., WaltersC. J., and Zeller D., ‘ Towards Sustainability
in World Fisheries', 418 (2002) Nature, pp. 689-95; Worm B., Barber E. B., Beaumont N., Duffy J. E.,
Folke C., Halpen B., Jackson J, Hotze H., Micheli F., Palumbi S. R., SalaE., Selkoe K. A., Stachowicz J.
J. and Watson R., ‘ Impacts of Biodiversity Loss on Ocean Ecosystem Services', 314(2006) Science, pp.
789-90.

8United Nations, ‘Overfishing: A Threat to Marine Biodiversity’, http://www.un.org/events/tenstories/06/
story.asp?storyl D=800 (accessed on 17 October 2014).///

8 Marine Resources Assessment Group, Review of Impacts of Illegal, Unreported and Unregulated Fishing
on Developing Countries, Synthesis Report, June 2005, p. 5

% 1hid.
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neighbourson surveillance, diminatel UU activity indl itsforms, and participateinregiona
and sub-regiond fisheriesagreements® Sincemost devel oping countriesare characterized
by low governancelevd, fishery policiesare not formulated with theimportance they
desarve, especidly in countriesamong themwherethereare higher incomeearning resources.
Asareault, regulationsareincomprehens ve and enforcement perfunctory. Although some
havelegidation providing copiousregulationsfor fishing activitiesin their waters, most
devel oping countriesarerather most lackadaisical about the enforcement of regulations.

Bothartisana andindustria fishing are, therefore, largely unregulated. AsEggert
and Greaker have observed,  management is often de facto open access, wherevessels
with or without permission tofishland asmuch asthey can catch dueto limited monitoring
and enforcement activities' .** Monitoring,® Control® and Surveillance* (M SC) which
areimperativesfor effectivefisheriesmanagement are either non-existent or ineffective
wherethey exist. Theconsequenceisathriving IUU fishingin developing countries. Itis
estimated that 19 per cent of current landed va uein sub-Saharan Africaisbeing caught by
|UU fishing.® Thedimination of |UU fishing among deve oping countrieswill conduceto
improved foreign exchange earningsfor the countriesconcerned wherethelUU fishare
export fish,% and contributeto food security of artisand fishermenwherethelUU fishare
locally consumed fish.%”

Resulting from overfishing, whichisaconsequence of poor fisheriesmanagement,
South Africa, for example, isfaced with adire case of overfishing, acase so direthat the
country isleft with lessthan 5% of what her original fish populationsused to be.*® There,
dueto poor conservation and management, fisherieshave been so over-exploited that it
hasbecomedifficult to sustain yields. Such fish stock depletion not only posesdanger to
the ecosystem, it also ‘ posesamagjor threat to thefood supply of millionsof people’ . ® A
study of illega fishingin ten devel oping countries'® between 2003 and 2004 showed that
Guineadonelost over US$100 milliontoillegal/piratefishing within that period.
At the other extreme are devel oping countriesthat suffer sub-optimal utilization of their
fisheriesresources. Ghanaand Nigeriacomehandy inthisregard. Ghanahasrichfisheries

© 1hid., p. 13.

% Eggert and Graeker (n 85) p. 1

%2 ‘Monitoring’ is the continual measurement of fishing effort characteristics and catches.

% ‘Control’ refers to the whole legal framework within which fisheries resources may be exploited.

% ‘Surveillance’ embraces all measures required to ensure compliance with the established legal
framework.

% Marine Resources Assessment Group (n 89) p. 11

% |n Seychelles, for example, IUU fishing involves mainly export tuna. See ibid.

% In West Africa, IUU fishing is predominantly in respect of inshore shrimp and demersal fish
consumed locally. See ibid.

% See Environment South Africa, ‘Methods to Help South Africa’s Overfishing Problem

' <http://www.environment.co.za/wildlife-endangered-species/methods-to-hel p-south-africas-
overfishing- problem.htm> accessed 1st February 2014.

% Ibid

10 Guinea, Somalia, Angola, Mozambique, Papua New Guinea, Sierra Leone, Liberia, Seychelles,
Kenya and Namibia.

101 See Marine Resources Assessment Group (n 87) p. 6
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but underutilization has necessitated fish importation. With an estimated annual fish
requirement of 880, 000 tons, Ghana's production stands at an average of 420, 000 tons,
leaving adeficit of 460, 000 tonswhichismade up for through fish imports.’2Despite
Nigeria shigh potential for fish production, shetill depends on fishimportsto meet her
domestic fish demands.’®® It isgenerally believed that if Nigeria sfishery resourcesare
‘rationally managed and expl aited, the country can attain sufficiency infish production.’

Theresult of fisheriesunderutilization hasthereforebeenthelegd orillega harvesting
of thesurpluscatch by thefishing vessel sof the devel oped countries. It isinfact estimated
that 50 per cent to 60 per cent of theworld’s catch ismade by European fishermenand
that alarge part of that isfromwatersunder thejurisdiction of the devel oping countries.®
For the prevention of underutilization of fisheriesresourcesowing to low fishing effort,
article61 of LOSC requires coastal statesto determinetheir total allowable catch of the
living resources of the EEZ and under article 62(2) thereof, they arethento determinethelr
catch capabilities. The surplusisto be made availableto other statesfor exploitation
through agreementsor other arrangements.’® Thisprovision of the LOSC asearlier pointed
out, isintended to prevent fisheriesresource under-expl oitation. But the determination of
both allowabl e catch and acountry’ scatch capability requirestheavailability of accurate
marinebiodiversity dataand information which are not readily availablein developing
countries. Theresultisan obviousinability of developing countriesto accurately determine
their total allowable catch and their harvesting capabilities. With the paucity of such data
andinformation, itisdifficult to determineand alocate surplusto stateswith the necessary
capability and fishing effort. Devel oping countriesare, therefore, deprived of revenuesthat
ought to accruefrom licencing fees, vessdl regidtration fees, and landing fees. Evenwhere
dlocationswere possibleand licencesweregranted toforeignfishers, bribery and corruption
proved major obstaclestorealising targetsasvessdl licencing wasirregular, catcheswere
not being reported, and permitswere granted to fisherswho did not meet required criteria X’

M odern fisheries management requires cooperation agreementsamong stateson
regional or sub-regiond basisfor the effective management of migratory/straddling fish
stocks. Itisfor thisreason that the L OSC enjoins statesin the sameregionto ‘ cooperate
directly or through appropriate international organizations with aview to ensuring
conservation and promoting the objectiveof optimum utilization of such speciesthroughout
theregion, both within and beyond the exclusive economic zone . Thisisstrengthened by

102 Kwadjosse T., ‘ The Law of The Sea: Impacts on the Conservation and Management of Fisheries
Resources of Developing Coastal States — The Ghana Case Study’” United Nations, Yew York,
2009, p. 3.

13 Sikoki F. D., ‘Fishes in Nigerian Waters: No Place to Hide' Inaugural Lecture Series, No. 100,
University of Port Harcourt, 31 January 2013, p. 43

104 1pid, p. 13

105 EUROPA,  Fisheries: Fisheries and Poverty Reduction’ <http://www.europa.eu/
legislation_summaries/defelopment/sectoral_development_policies/r12512 en.htm> accessed on
2nd February 2014.

106 Art. 62(2) LOSC

o7 Eggert and Graeker, (n 85) p. 11
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article8 of the UNFSA which imposesaduty to cooperate through RFM Osby providing
that only members of RFM Os or non-Memberswhich agreeto apply the conservation
and management measuresadopted by RFM OS can have accessto the particul ar fishery.
Thisrequires, not only the establishment of RFM Osamong devel oping countriesin the
sameregion, but also ensuring theeffectudity of such organisations. It hasbeen estimated
that highly migratory/straddling fish speciesaccount for asmuch as one-third of world
marine capturefish harvests.*® Although acouple of RFM Osor similar bodieshave been
edablishedinvariousdeve oping regionsof theworld for the management of trans-boundary
fish stocks both within the EEZ and beyond,'® numerous other such regionshaveyet to
establish them. Inmost cases, cultural, linguistic, geographical and historical differences
between countriesinthesameregion militateagangt theestablishment and efficient operation
of RFMOs. InWest Africafor example, thesefactors have madedifficult the establishment
and successful operation of RFM Osin the sub-region.

RFMOsplay the significant role of gathering data.on fisheriesresources of the
particular fisheries concerned and all ocating allowable catch or fishing effort among
members.*° Inregionswherethereareno RFM Osor wherethey exist but areineffective,
itisdifficult to gather dataand impossibleto devise an acceptable allocation system that
ensuresyield sustainability. In other regionsof Africa, thereare still unclear maritime
boundaries, making the operation of aRFM O difficult. For instance, despitethe LOSC,
Angolaand Namibiahaveyet tofinaisetheir EEZ and continental shelf boundaries*! So
have Angolaand South Africayet to establish their maritime boundaries.*2 Asidefrom
boundary uncertainties, somedeve oping countriesstill, in practice, makeextra-Convention
clamsof expangveterritorial seasand sometimesundeclared breadthsof EEZ. Beninand
SierraLeone, for example, maintain territorial seasof 200 miles; Nigeriaclaimsone of
over 12 miles; while Cameroon asserts aclaim of 50 milesterritorial seawithout any
declared EEZ.2® All thiscan, inalot of ways, hinder the use of MCSmeasuresto protect
fisheriesjurisdiction and managefisheriesin thoseregions. Even wherethey exist among
devel oping countries, most RFM Os have generally been adjudged ineffective asregards
their abilitiesto conservefish stocks.*

Akintolack of political will in devel oping countriesisthe absence of subsidiesfor the
fishingindustry. In the devel oped countries of Japan, Russia, Chinaand the Eastern and

108 See Munro M., Houtte V., and William R, ‘ The Conservation and Management of Shared Fish
Stocks: Legal and Economic Aspects’, FAO Fisheries Technical Paper, 2004, No. 465, p. 7.

109 | n Africa, for example, therethe Commission for Eastern Central Atlantic Fisheriescreatedin 1967;
the Ministerial Conference on fisheries Cooperation Among States Bordering the Atlantic Ocean
created in 1989 and the Sub- Regional Fisheries Commission created on 29 March 1985.

10 Seeart. 10(b) UNFSA; Cox A., ‘ QuotaAllocationin International Fisheries OECD Food, Agriculture
and FisheriesPapers, No. 22, (2009) OECD Publishing, p. 11

1 RobertsK., ‘Legal and Institutional Aspectsof Fisheriesin West Africa’ 10 (1998) RADIC 88, 120

12 |bid

113 1hid

14 Seegeneraly, Cullis-Suzuki S. and Pauly D., ‘ Failing the high seas: A global eval uation of regional
fisheries management organizations' 34 (2010) Marine Policy 1036—1042; Roberts (n 106)p. 116.
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Western Europe, subsidies havelong been provided, aimed at devel oping distant water
fleetsfor theglobal catchrace. > According to Sumailaand Pauly, in conservativeterms,
about US$30- $34 hillion worth of subsidiesare provided by governmentsannually tothe
fishingindustry.1¢

Subsidiescould beinterna or external. They areinternal whenthey areprovided
by the domestic government and external when they are made available by foreign
governmentsor organizations. Argentina suseof foreign capitd, particularly those provided
by the European Union (EU) isaready exampleof external subsidy arrangement. In 1994
Argentinaentered into agreement with the EU whereby subsidieswereto be provided by
the EU for the establishment of joint ventureswith local firmsin order that EU member-
country vessel scould have accessto Argentina SEEZ. Under the agreement, the EU gave
subsdiestoArgentinato an estimated tuneof US$230 million.'” Dueto sucharangements,
between 1985 and 1995, Argentina sfishing effort increased with the aggregate motor
power of fishing fleet rising from 25, 000 horsepower (hp) in 1990 to amost 200, 000 hp
in 1995.18 Correspondingly, fish export grew by almost 500 per cent over the same
period.1®

Dueto poverty, corruption and oftentimesmisplaced priorities, such subsidiesare
hardly availablein most devel oping countries. Thishas perpetuated low fishing effortin
most devel oping countriesresulting in fisheriesunder-utilisation. Good subsidiesdo not
only promotegrowthinfishing effort (whereit iscons dered economical ly adviseable), but
also attend to the need of stock conservation through the improvement of fisheries
management, monitoring and enforcement. 12

CONCLUSION

The 1982 UN LOSC isreputed, among others, to have greatly enhanced and stabilised
fishing rights, and thus minimised theinternational fisheries-related maritimerowsof the
pre-LOSC era. With the wider fisheriesjurisdictions granted coastal statesunder the
Convention, and considering the economic importance of fish intoday’sworld, it was
reasonably expected that stateswould maximisefishing effortsintheir waters, makelaws
andregulationsaswell asdevel op nationd fisheriespoliciesfor nationa economic growth.
Thishasnot been exactly the casein devel oping countrieswherethe combined factors of
policy shortages, poverty, corruption, ignorance, poor maritimelaw enforcement and a
characterigticlack of political will to devel op fisheries, enhancethel r management and thus

115 Eggert and Graeker (n 85) p. 15

16 SumailaU. R. and Pauly D., (eds), ‘ Catching More Baits: A Bottom-Up Re-estimatio

n of Global Fisheries Subsidies’ (2006) 14(6) Fisheries Centre Research Reports,1

17 Eggert and Graeker (n 85) p. 10

118 | bid

19 AbazaH. and JhaV., ‘ Integrated Assessment of Trade Liberalisation and Trade-Related Policies:
A Country Study on the Fisheries Sector in Argentina’ United Nations, 2002.

120 Eggert and Graeker (n 85) p. 16
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optimisefisheriesearningshavelargely diminished earningsfrom fisheries. Developing
coastal countriesmust takefull advantage of their enlarged fisheriesjurisdiction under the
LOSC, not only to meet local fish demand, but also to boost foreign exchangeearnings. In
aglobalised world of economic competition, diversification of national economieshas
become asurvival strategy. The development of fishery resources (with which most
devel oping coastal states are abundantly blessed) remainsone of the best shotsin any
genuineeffort inthediversification of devel oping coastal economies.
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