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ABSTRACT

The challenges and prospects of rescue interventions to corporate
failuresin the United States is the focus of this paper. The collapse
of Enron and the lessons fromit to corporate Americans and indeed
the world at large forms the case study of this paper. How could
America’s seventh largest corporation suddenly descend to
bankruptcy? The paper assesses the legislative interventions of US
Sarbanes-Oxley Act 2002 by employing as a method, analytical
exposition of the Act. The paper findsthat governance and incentive
problems contributed to Enron’srise and fall. It argues that though
the provisions of the Act are aimed at compelling corporate
governance and international best practices, inherent weaknesses
and inconsistencies with superior legislations leave a big question
mark on their applicability and effectiveness. The paper calls for
legislative rethink if the corporate world must prevent future
‘Enrons'.

Keywords: Corporate Failures, Enron, Legislative Interventions,
U.SA Nigeria.

INTRODUCTION
Themagnitude of corporate frauds perpetuated by hitherto acclaimed first
class companies like Enron,* WorldCom, Tyco International, Adelphia
Communications, Imclone, Nicor, Global Crossing, Sprint and Merck inthe
caseof the United Stateswokethe corporate world from itsinebriate dumber.
The ensuing outcry and public dissati sfaction with the scandal sthat tainted
Corporate Americagal vanized al stake holdersinto action. Thishasresulted
into far reaching reforms and consequencesin the Corporate Governance
Systeminthe United States and theworld at large. Avail ableinformation
suggeststhat Enron madeitsmoney with smokeand mirrors. With aset of off-
the books, unregulated private partnershipsto take on debts hidelossesand
kick off inflated revenues; Enron executiveswere ableto keep bond-rating
agencieshappy. They were ableto sustain thisshell game through persistent
refusal to discloseto anaysts, who questioned where the money camefrom.
Arthur Anderson, theauditing firm, turned ablind eyeto questionableaccounting

International Journal of Advanced Legal Studies and Governance, Vol. 4, No. 1, April. 2013 25




practicesbecausethey did not want tolosethelucrative consulting fees. Inthe
US, the corporate corruption scandal's, which followed in quick succession,
shook the confidence of theinvesting public in the corporation. Thiswas
followed by aterrible crashinthe stock market comparableonly tothe great
depresson of the1930s.2 Thegloba economicandfinancid crisissent tsunami
ripples and wave shocks acrossthe different socio—economic and political
ingtitutionsinthe present globa environment. Tension mounted everywhereas
job cutswere on theincrease whilemany global corporate organi zations shut
down their operationsand afew declaring bankruptcy.?

The legislature was moved to regulate these companies through
enactment of remediablelegidations.*In order toforestall arepest of thecrisis
that engulfed the corporation in the United States, the New York Stock
Exchange® (NY SE) initiated far reaching self regulatory reformsof thesecurities
markets. Thiswasfollowed by reformsby itsrival, National Association of
Securities Ded ersAutomated Quotation System (NASDAQ)® and other Trade
Associationsinthe United States. These post Enron self-regulatory reforms
though commendable, cameabit too lateand indeed, toollittle. Theunhealthy
scandd striggered alegidativerevolutionamaost unheard of inAmericacorporate
history and resulted in aseachangeinthe corporate governance systeminthe
United States. The general consensusof American Investorsand majority of
United States citizens was that corporate governance issues and auditor
independence should not beleft to the prevailing salf-regulatory regime.’

Americansinthe post Enron erawere demanding heavy regulation of
the corporate system. The abuse of the corporate vehicle asexemplified by
thefailed corporations, onceagain brought tothefore, fearsoriginaly expressed
by commentatorssuch asAdolf Berle Jr and Gardiner Means® on the growing
problems of distance between ownership and control. Theresulting public
outcry and pressfrenzy brought about by the seemingly failureof sdf-regulatory
regimeof the corporate governance system set out achain reactionin corporate
governanceissuesin Americaand indeed theworld asawhole. In order to
restore public confidenceand minimizetherisk of future occurrences, theUnited
States congress conducted investigative hearings® with aview to determining
theroot cause of thescandals. The congressat theend of the hearingsidentified
five major weaknesses which ultimately provided the springboard for the
enactment of the Sarbanes-Oxley Act of 2002 asaremediablelegislation
against future corporatefailuresand to restoreinvestors confidenceinthe
corporation business. Thefiveidentified major weaknessare:

a Corporate Governance,
b. Theaccounting and externa audit functions;
C. Thepublic disclosuresystem;
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d. Corporate Ethics, and

e Standards of conduct of key professionasinthecapita

markets.

Inthelight of these corporatefailuresand frauds, this paper carries
out apostmortem examination of Enron and thelegidativereactionsthat follow
thecollgpse, bringing out thewesknessesand challengesinthelegidativeremedy
put in placeto check future occurrence. The paper undertakesacomparative
assessment of the Sarbanes-Oxley Act 2002 of the United Statesand allied
legidationson corporatefailuresand governance. It comparesthe Sarbanes-
Oxley ActwiththeNigeria SAMCON Act 2010 to seewhether bothlegidations
intheir pursuit of good corporate governanceinthe United Statesand Nigeria,
the confidence of theinvesting public have been restored in the corporate
entity.

TheCoallapseof Enron and theimperativefor L egisativelntervention
Theinconceivable and unexpected fall of Enron wasthetrigger that opened
the eyes of the American investors to the inherent decay in its corporate
governance system. Thefall of Enronwasindeed pathetic. Enronwasatrail
blazer company with deep root and high reputationin natural gasand pipelines,
Enron Company wasreputed to bethe 7th largest corporationinthe United
States. For five years consecutively, the Company wasranked number one
by Fortune Magazine asthe most innovative Company inthe United States.™*
Enron was seemingly ‘ successful’ in energy market. Theinvestment of the
Company wasvery substantia with long gestation period before significant
earning could bemade. The M anagement, assuming the expected returnswill
eventually come, set up and used off bal ance sheet partnerships, otherwise
known as Specia Purpose Entities(SPE). The SPEswere utilized to hidethe
Company losseson their investments and to transfer substantial assetsand
debt of the corporation’s balance sheet.*? The exceptional returns did not
materialize. Enronfiledfor bankruptcy on December 2, 2002.

Aswithmod catastrophes, thefdl of many other influentia corporations
followed in quick succession: WorldCom, Nicor, Globa Crossing, Imclone
and Waste M anagement. The ground wastherefore, prepared for government
intervention putting an untimely desth to predominantly self-regulatory regime.
The Sarbanes-Oxley Act of 2002 (henceforth referredto as‘the Oxley Act’)13
isthe Federal Law enacted by the United States Congressin response to
‘inconceivable corporatefinancial scandal sthat bedeviled the American
Corporate Systemin year 2001-2002. BeforetheAct, corporate governance
issuesweregenerdly regarded asfaling under the competence of thefederating
gatesand evenin most instanceswereleft under self-regulatory system of the
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individual corporation. The congresswasforcedtoAct inthefaceof clearly
percelvedinadequaciesof corporategovernanceand investor protectionregime
prevailing at thetime of the crisisinthe United. The Bill named after itstwo
sponsors; Senator Paul Sarbanes™ (Senate) and Michael G. Oxley®™ (House
of Representatives) were quickly passed by the American Congresson July
24, 2002. The President of the United States, George Walker Bush with the
samehaste, gave hisassent to the Bill on July 30, 2002. The President in clear
understanding of theimplication of theAct hailed it asincluding ‘ themost far-
reaching reform of American businesspracticessincethetimeof FranklinD.
Roosevelt’ .16

TheAct establishes an enhanced governance systemfor United States
public companies, boards, and management and accounting firms. In
accordancewiththebiasgivingriseto thelegidation, private companieswere
excluded from the provisions of theAct. TheAct establishesamandatory
baseline of rules by which public company must comply. The following
governanceissueswerevigorousy addressed by the Act:

Corporate Responsibility: Board Structure, Directors Independence,

Certification of Chief Executive Officersand Chief Financid Officersof financid

statement and informeationinthe company’speriodica report and forfeiture of

benefitsand pendties,

I Codeof Ethicsfor senior Management;

il. Disclosureof Materia off-balance sheet transactionsand contractual
obligations,

. Retention of Audit Records,

V. Enhanced Financid Disclosure; and

V. Restructuring of the Regulation of Auditorsof public Companiesand
thar  independence.

TheCreation of the Public Company Accounting Oversight Board.’
Oneof themgor victims of the corporate scandal inthe United Statesisthe
external auditors. Beforethe scandal, the AmericaAuditing profession was
dominated by fivemgor auditing firm caled the‘ Big Five - Arthur Andersen
(Enron Auditor), Deloitte & Touche, Ernst & Young, KPMG and
PricewaterhouseCooper. Apart from their core audit work, the public
accounting firmswere engaged in providing consultancy servicesfor their
clients.®® Their responsibilitiesto double-check thework of the company’s
accountants and independence were greatly compromised. Itistheview of
thispaper that the Act was moretargeted at the auditing profession for their
failure as the ‘ gatekeepers' to the corporation resulting in the following
regulatory regime:
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Sdf-Regulatory Regime: Theeffect of theAct on Public Accounting Firms
can better be understood against the background that until year 1933, the
United StatesFederd Government played noroleintheregulation of accounting
and auditors. The content of financial statementswasonly regulated by some
dateslawsand exchangelisting agreements. The SecuritiesAct of 1933 placed
theauditing of public corporation under Securitiesand Exchange Commission
(SEC).*®The SEC, instead of making full useof itssupervisory role, delegated
itspowersto theAmerican Ingtitute of Certified Public Accountants (AICPA)
who inturn delegated its powersto Financial Accounting Standards Board
(FASB). At thebreak of the scandal sand with the decisive stepsbeing taken
by United States Congress, SEC proposed the establishment of a Public
Accounting Board (PAB) to regul ate public accounting firms.

Thedecision of SEC wasalready too late. The Act swept away the
wholeregimeof salf-regulation and SEC haf-affected attempt to regulation.
Thedisciplineprocedure of public accounting firmwasno longer voluntary.
TheAct established an intrusive regulation of public accounting companies
withthe creation of Public CompaniesAccounting Oversight Board (PCAOB).
The Act saddled the PCAOB with the responsibilities of overseeing,®
ingpecting,? investigating,? disciplining® and registering® of accounting firm.
Theinfluenceand control of accountantson PCAOB wasgresatly reduced by
theAct. Section 101 (€)(2) limited the numbersof certified accountantsonthe
five-member Board to two.® The Act underscores the importance of the
Board'sindependence by guaranteeing its sources of funding.

TheBoardwill befunded fromAnnua Feesfrom registered accounting
firms® and Annua Supporting Feesfrom public companiesdetermined by
their market capitdization.?” Thefunding of the Board will bemainly borne by
public companies. Theindependence of membersof the PCAOB wasfurther
entrenched by the direct prohibition of membersof PCAOB from sharingin
the profit or receiving payment from apublic accounting firm * other than fixed
continuing payment’ (such asretirement benefits).2 However, thispaper argues
that themain contribution of PCAOB isinincreasing the cost of monitoring of
the corporate system. Thisisbecause most of itsfunctions can be conveniently
carried out by the SEC. Indeed, this paper argued that most of the duties of
the PCA OB have been taken over by SEC beforeits establishment.

Though it waswidely criticized asan evidence of over reaction of the
United States Congress (Federal Government) to public outcry on amatter
whereitsknowledgeissuspect, this paper reasonsthat the establishment of
theoversight board, despiteits shortcomings, demonstrated theresponsiveness
of the United States Government to public opinion and economic interests of
itscitizenry. Aboveall, it demonstrates the seriousness of thelegislatorsto
compd full complianceto themandatory provisionsof theAct.
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TheAuditor | ndependence: Writerslike Coffee” have argued that thefailure
of the* gatekeepers (theAuditors) wasthe main cause of the Enron collapse.
He complained that thewatchdogsfailed to bark. Corporate governancerelied
on Auditorsto protect shareholders by monitoring Board/Management’s
behavior and reporting financial resultsin acorrect and unbiased way that
allowsfor an objectivevaluation of acorporation. Therefore, theimportance
of Auditor’sduty iscentral to theissue of corporate governance.

The Externa Auditorswere made thewhipping boysfor the scandals
that engulfed American Corporate System. The heavy hammer that fell on
Arthur Anderson,® one of thebig five clearly demonstratesthe effect of public
findingsindicting an auditing firm of dereliction of duty. Inthe Enron case,
Arthur Anderson, Enron’sExterna Auditors, failed to fully inform the Board
about potential irregularitiesand to pursue aggressive accounting principles.
Thisisoneof themany pit falsinherent inthe prevailing Generally Accepted
Accounting Principlesasit usudly leavesampleroomsfor variousinterpretations
and discretions. The Company Financial Officers(CFOs) of the Company in
most caseswill prefer to apply theinterpretation and discretion that put the
Company’ sfinancesinthe best favourablelight to the public.

Theindependenceof theAuditing firmwasfurther compromised when
it wasfound that apart fromit’spurely Audit duties, thefirm also offered to
execute consulting contractsto the company. The cost of the consultancy
serviceswerefound to worth morethan 50% of thetotal feesreceived from
Enron.3t Arthur Andersen failure as a ‘ gatekeeper’ resulted into serious
pecuniary and reputation lossin expensivecivil and crimina litigation. The
Auditingfirmisyet torecover for itsdleged failureinthe Enron affairs.® The
Act inensuring auditorsindependence providesthat independence should not
beonly inform but infunction and barred statutory Auditorsfrom providing
non-audit (consultancy services) contemporaneoudy withtheAudit.* TheAct
explicitly barred Audit firms from carrying out the following services
smultaneoudy withtheaudit:

1. Book keeping or other services related to accounting records or
financid gatements.

Financid Information System Designsand Implementation.
Appraisa or valuation services.

Actuaria Services.

Interna Audit Out-sourcing Services.

Management functionsor Human Resources.

Broker or Deder Investment Adviser or Investment Banking Services.
Legd Servicesand Expert Servicesunrelated with the Audit.

Any other services that may be determined by the PCAOB as
impermissble.

CoNoOrWN
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Theindependence of the auditing firm wasfurther enhanced by the
provision of the Act requiring rotation of partner in charge of theAudit for
eech client at least onceevery fiveyears* This, itisbelieved, will reduce over
familiaritiesof theAuditorswith management of public companies. They are
a sorequired to evaluate the procedure put in place by Management to prevent
and detect fraud.® The strict monitoring by the PCAOB and heavy dose of
responsibilitiesand ligbilities placed onAuditorshasbeen heavily criticized. It
has been canvassed that the extraordinary liabilities placed on Auditorsand
thefear of litigation wasthedirect cause of increasein Audit feeinthe United
States.*®

Thelndependent Directors: One of thekey areas of reform tackled by the
Actistheresponsibility of the Board. The sorepoint of Enron’sfailurewas
that on paper, Enron had what can bereferred to asan ‘ independent’ Board.
TheBoard had twelve outside Directors with appreciable understanding of
the demands of their task and only two insiders. Further still, the Audit
Committeewas composed exclusively of outsideindependent’ Directorsand
chaired by aProfessor of Accounting.®” However, thereport of The Enron
Special Investigation Committee stated that the seemingly good corporate
governance practicewore by thefailed corporation wasillusionary asthe
independence of amost every Board member was undermined by various
side paymentsor by bondsof long serviceand familiarity.® Under thereforms
brought by theAct, theroleand responsibilities of theindependent (outside)
Directorshave been substantially increased. They include:

1 The oversight on management and internal affairs of the public
corporation.

2. Devation of moretimethan beforein carrying out their responsibilities.

3. Serving exclusvely ontheaudit committee.

Thenew respons bilitieshave a so brought about new worriesfor the
corporation. The Corporation is now under pressure to get |ndependent
Directorswho fit the description stated in theAct. Thispaper arguesthat this
provisonof theAct had resulted into many Directorsresigning their employment
dueto the excessivetimerequired for monitoring and moreimportantly, for
fear of persond liability suit for failureto carry out their duties* According to
survey conducted by Mercer Human Resource Consulting, thishasa so resulted
into higher fees paid to Independent Directors.®

Audit Committee: The primary duty of theAudit Committeeisto ensurethe
integrity of thecompany’ sfinancid statements/reports. Thelessonfromthefdll
of Enronwaswell taken by theAct. Section 301 providesthat each member
of the Audit Committee shall be a member of the Board and must be
independent. TheAct further defined * independence’ to connote:
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Not receiving, other than for services on the Board, any

consulting, advisory, or other compensatory feesfromthe

issuer, and as not being affiliated person of the issuer, or

any subsidiary thereof.

TheAudit Committeewasfurther saddied with thedirect respongbilities
of appointing, compensating and oversight of the work of the Statutory
Auditor.* Other dutiesof theAudit Committeeinclude establishing procedures
for thereceipt, retention and treatment of complaintsreceived by the public
company in respect of accounting, internal control and auditing. The
independence of the Statutory Auditorswasfiercely protected by directing
public company to provide appropriate funding to the committee.

Chief Executive Officers and Chief Financial Officers Certification
and Return of I ncentives. One of the profound provisionsof theAct with
far reaching consequenceswasthe strict duty placed on the Chief Executive
Officers(CEOs) and Chief Financia Officers (CFOs) of public companiesto
certify the'* gppropriatenessof financia statementsand disclosurecontainedin
the periodic reports and that thosefinancia statementsand disclosurefairly
represent, inall materia respects, the operationsand financia condition of the
issuer’ .*? Theregime of certification reducestheability of CEOsand CFOsto
deny ignorance of fal se statementsor omissioninthereport. It also makesit
extremely difficult for CEOsand CFOsto evade persond liability inan anti-
fraud action. Section 303 makesit unlawful for management (and Directors)
totakeany actionwiththeam of fraudulently influencing, coercing, manipulating
or misleading an auditor while section 304 of the Act requires CEOs and
CFOsto return compensatory bonuses and other incentivesto the company
intheevent of restatement of financial result dueto their misconduct.

Enhanced Financial Disclosure (Disclosure in Periodic Report): The
clandestine use of off-bal ance sheet partnershi p* that Enron management took
advantageof in hiding the Company’slosseswasaddressed by theAct. Section
401 stipulatesthat each financial report, whether annual or quarterly, ‘ shall
disclosedl materid off-balance sheet transactions, and other relationshipswith
unconsolidated entities.” TheAct aso madeit mandatory for Directors, Officers
and ownersof at least 10% equity to report designated transaction not later
than theend of second businessday following theday onwhichthetransaction
was executed. The provisions of section 404 were more fundamental asthe
Act required each annual report to contain aninternal control report which
must satethefollowing:
1. Therespong bilitiesof management for establishingand maintaining an
adequateinterna control structureand procedurefor financid reporting.

International Journal of Advanced Legal Studies and Governance, Vol. 4, No. 1, April. 2013 32



2. Contain assessment of theeffectivenessof theinterna control structures
and proceduresat theend of thefiscal year.

It isnoteworthy that theAct a so required the statutory Auditor to attest and

report on the assessment made by Management to theAudit Committee.*

Enhancement of Penaltiesfor Corporate Crimes: The striking aspect of
theAct wasthe strictnessin theregime of pendtiesfor corporatecrime. This
was clearly demonstrated inincreasein the enhancement of punishment for
whitecollar crimes, mail and wirefraudincreased fromfivetotenyears. The
offence of tempering with officia record or impeding officia proceedingwas
jerked up to 20 yearsimprisonment.®

Cost/BenefitsAnalysis: Many securities market analysts had expressed the
fear that the costs of thelegidation outweigh itsbenefits. The Act hasbeen
described as an exampl e of costly mandatory legidlation. A recent survey
reveal ed® that compliance cost in 2004 was around $5.5hillion. Thepotential
coststo the Company now include restructuring of the Board and engaging
CEOsand CFOsthat will certify financid statements. Theprofessiond liability
insurance cost for accountants hasrisen thereby increasing the cost of auditing
sarvices. Thefalureof theAct to discriminate between small, mid-sizeand big
public Company hasbeenwildly criticized asevidencethat thelegidationisa
‘rushed job’. The Act has been dubbed by detractors as unnecessary and
costly government intrusion into corporate management that places United
Statescorporationsat competitivedisadvantagewithforeignfirmsandin effect
driving business out of the United States.*” The noticeabl e draw-back of the
Actinfailingto discriminate between large corporation and smal and midsize
corporationinthedisclosureand monitoring regime had been much criticized.
The cost of compliance has proven to be quite expensive even for large
corporation.

The hastily drawn up Act did not take into consideration the cost
implication of thenew regime of Independent Directorship, membership and
duties of theAudit Committee, monitoring and disclosure cost on small and
mid-size corporation. The cost of implementing the Act has fallen
disproportionately on smaller companies.*® According to SEC Committee
Report of 2004, US companieswith revenue exceeding US$5hillion spent
0.06% of revenue on compliance, whilecompanieswithlessthan US$100in
revenue spent 2.55%. Therisk of these companiesremoving their securities
from public trading and declination of privatefirmsof converting to public
companiesareindeed very high.*® After along examination of theAct, this
paper submitsthat corporate governancerulesshouldin al casesbe packaged
tofit theparticular circumstance of aCompany. TheAct should thereforebe
reformed to redressthisinequditiesasit affect small and mid-sizecompanies.
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Federalization of Governance System Law: Beforethe crisisnecessitating
theAct, theAmerican corporate Governancelaw systemwasto agreat extent
under the purview of thestatein which the Company wasincorporated.* The
Act hasnow promoted issueson thecomposition of the Board and itscommittee
tothe Federal Level. This, no doubt, compromised the principle of Federa
System of Government. It isbelieved that such adventurous voyage by the
Federal Government will stiflethe spirit of innovation and competitioninthe
federating states.> This paper cannot but agree with the view expressed by
Ribsteinthat regulation of corporate governanceissues should begoverned a
stateand not at thefederal level .*2

Thispaper commendstheAct for itspromptnessin assuaging public
agitation and outcry and for providing far-reaching provisionsin safeguarding
theindependence of the public accounting firm and the Board. It has been
argued that governance system woul d have been highly enhanced only if the
legidation hasallowed more extens ve consultation and debates on the nature
of corporate accountability.

International I mplication of the Act: The Sarbanes-Oxley Act has been
accused of displacing busnessfrom New York to London. Theheavy regulaion
was accused of providingincentivesfor small United Statefirmsandforeign
firmsto deregister from the United States stock exchanges. The report of
Wharton Business School® revealed that the number of United States
companiesderegistering from public stock exchange almost tripled in 2003;
whiletheNew York Stock Exchangehad only ten new foreign listingsin 2004.
Thiswasattributed to the high cost of monitoring regimeunder theAct particular
fromthe provision of section 404.

Compar ative Examination of L egidativel nterventionsin Cor porate
Failures

Theuseof Specid PurposeVehicles(SPV s) torehabilitatethebooksof troubled
financia institutions has been an age-long practice.> There are documented
examplesof theuseof SPVsintheU.S., Sweden, Germany and Ireland.®®
Recently inthe U.S., the Troubled Asset Relief Program (TARP) was set up
under thetermsof the Emergency Economic Stabilization Act of 2008% which
authorized the U.S. Department of the Treasury to establish programmesto
stabilizethe U.S. financial system and prevent its systematic collapse. The
TARPhasninecomponents, namely: capita ass stance programme; consumer
and businesslending initiative; making home affordabl e programme; public-
privateinvestment programme; regulaory reform; capital purchaseprogranme;
asset guarantee programme; targeted i nvestment programme; and automotive
indugtry financing programme.®
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According to Kane, any SPV set up to buy up troubled assets of
financid indtitutionsshould beproficient infour activities, namely: taking over
the distressed assets (rescue); val uation of the assets (appraisal); protecting
and enhancing theval ue of the assets (property management); and disposing
of the assets (salesand rel ated activities).® In addition, the SPV must have
expertsin each coreactivity together with expertsinthetypesof assetswithin
itssupervision. Onthe hand, Cassell and Hoffman highlight tenlessonsfrom
the U.S. Home Owners' Loan Corporation and the Resolution Trust
Corporation asfollows:*®
A temporary, dedicated adminisirative entity waskey.

Clear formulation of thecritical task iscrucial.

Autonomy and discretion are needed in performing critical tasks.

Flexibility toadaptinthefieldisessential.

The temporary administrative entities must understand and be

respons veto market conditions.

Government must have the expertise to hit the ground running in

respondingtoafinancia crisis.

7. Government must havetheability to effectively monitor and manage
contractors.

8. Government must have sufficient financial and personnel resourcesto
completethetask.

0. Government must haveexit srategies.

10.  Theremust beclear and transparent oversight.

According to Thomson,®® Cassell and Hoffman's ten lessons
complement Kane'sfour principlesfor asset salvage. However, eight key
features can bededuced for SPV sused in theresol ution of thetroubled assets
of banks. These are: temporary, dedicated entity; formulation of critical task;
autonomy; flexibility; management of contractors, availability of financial and
personnel resources; transparency; and exit strategy.®! Thesecan besaid to
be international best practices on such SPVs as can be gleaned from
experiencesin other jurisdictions. International best practicesin the use of
SPV intheresolution of troubled assetsof financial ingtitutionsarethat they
are separate entities established for such specia assignment. They may be
under the supervision of aDepartment or other agency of government, but
they areusually atemporary, dedicated entity. Thisappliesfor exampletothe
AssetsManagement Corporation of Nigeriawhichisspecifically created ‘ for
the purpose of efficiently resolving the non-performing loan assetsof banksin
Nigeria” While it is clear that the AMCON is a dedicated entity, its
temporarinessisnot as certain. Inthefirst place, the AMCON Act has no
provision on thelife span of theAMCON. It contemplatesthat it would be

abkhowdE

o
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liquidated at somefuturedate, but that dateisnot provided for intheAMCON
Act. Thegenera impressionisthat theAMCON would exist for tenyears. 2 A
position that is supported by thefact that the bondsit creates should havea
term of not morethan seven years.®®

Transparency isanother crucial factor inthe success of SPVsset up
to resolve nonperforming debts of financial institutions. Itsbenefitsinclude
ensuring stakehol ders buy-in regarding the plans and actions of the SPV,
providing aframework for effectivemonitoring of the performanceof the SPV,
freely and fully communicating with stakeholdersontheactivitiesof the SPV,
and keeping the SPV focused onitsgods. One commentator stressesthelack
of independence of AMCON could forecast itspotential failureto reformthe
banking system of Nigeria.* Other successful asset management companies
designed to remove non-performing assetsfrom the banking system similarly
lacked independencefrom bank regul ators. For instance, the Resolution Trust
Corporation (*RTC’) established inthelate 1980sin the United Stateswas
created ‘ to manage and resol vefail ed savings associations that wereinsured
by the Federal Savingsand Loan Insurance Corporation.”® TheRTC, officidly
established ontheAug. 9, 1989, wasto terminateall of itsfunctionsno later
than Dec. 31, 1996.% The Thrift Depositor Protection Oversight Board was
responsiblefor thegenera oversight and periodic review of the performance
of theRTC.%” TheBoardisrequired, in consultation with the Resol ution Trust
Corporation, to devel op and establish overall strategies, policies, and goals
for the Corporation’sactivities, including the Corporation’soveral financia
goals, plansand budgets.

Thegovernanceof theRTC and AMCON isremarkably smilar. While
the AMCON legislation enumerates several areasin whichthe CBN may
regulate AM CON'’sactivitiesand the CBN in effect appointsamgjority of the
AMCON board, the Oversight Board of the RTC consisted of the senior
officialsof thecentral bank and other bank regulatory agenciesinthe United
Stateswho are political appointees. The RTC isconsidered one of themore
successful asset management compani es created within thelast thirty years.%®
Unlikethe RTC legidation, theAMCON Act contains no termination date.
The current AMCON Managing Director Chike-Obi and Governor Sanusi
have implied that AMCON will not operate for more than ten years. The
maximum term of the bonds to be issued by AMCON, one of AMCON'’s
principa sourcesof funds, islimited to sevenyears.® Thistimelimitisastrong
indicator that AMCON isintended to operatefor alimited time.”

International Journal of Advanced Legal Studies and Governance, Vol. 4, No. 1, April. 2013 36



CONCLUSION

From the arguments and submissionsreached in this paper, it isclear that no
nation, no matter how economically buoyant, can boast of completeinsulation
from corporatefraud. Concerted effortsare put in placeto check incidences
of failuresand minimizeeffectsit may have oninvestorsand theeconomy asa
whole. For example, aslessonto nationswho think they havethewell wither
to shield their economy from crisis, thefirst reaction from politiciansand other
professiona unionsinthe European Unionwasto tregt the phenomenon arising
from the Enron and subsequent scandal s as an American abnormality. The
United States corporate system was alleged to be suffering from a‘lethal
combination of greedy executives, conflicted auditors, reliance on accounting
rulesinstead of principlesand an obsession with quarterly earnings'.”* The
euphoriadid not last asRoyal Ahold of Netherlandsreputed to betheworld
third largest food retailer disclosed on February 24, 2003 that it had overstated
its2001 and 2002 earning for over $500 million.™

Thisled the EU to take serious and make practical step toimprove
the governance systemin the corporation of member states. Thiswasbuttressed
by the high priority givento thework of the High Level Group of Company
Law Expertswho brainstormed on waysto curb increasing casesf corporate
failuresin Europe.” Thus, theaftermath of corporate scanda sand promulgation
of the Sarbanes-Oxley Act has prompted anumber of countriesto amend
their corporate governance code. L eading the pack is Japan with what isnow
referred to asthe J-Sox.™ Italy hasfollowed suit with thereformation of its
corporategovernancerdaingtofinancid servicesinditutions. TheUnited States
and European experience haveclearly reved ed that governance system should
not beleft to thewhimsand caprices of the corporation.

InNigeria, therunning of public companiesleavesmuchto bedesired.
From all indication, it is evidently clear that we do not have a minimum
acceptablestandard of corporate governance on accountability intheNigeria
system. Asclearly seenfrom the submission of thispaper, theOxley Actisnot
aperfect legidation and indeed possessed certain inherent weaknesses. Be
that asit may, itisthefirm position of thispaper that Nigeriahasmuchto gain
from studying and adopting certain provisions of thereform especially asit
relatesto accountability and disclosure. Scanda shave no nationalities. What
happened in other jurisdiction can and ishappening in our Nation with more
destructive consequences. The case of Cadbury NigeriaPlc and thebanking
sector crisswhichAMCON isestablishto savage, buttressthe above assertion.
The Cadbury’scasewasabit pathetic asthe dramatis personain thefinancia
imprudencewas hitherto credited to be of impeccabl e character. Also culpable
areauditingfirmsof thehighest credentiasin Nigeria
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TheNigerianinvesting public was shock to their marrow when the
financial sagabrokeinlate 2006. The Bunmi Oni led Board of Cadbury was
engaged in stock buy-back, cost deferrals, tradeloading and fal se supplier
stock certificates since 2002. Quite interestingly, Oni was named by
Pricewatercoopersin September of the sameyear asthemost respected Chief
Executive Officer inNigeria.” Theregulatorsof Nigeria ssecuritiesmarket
canno longer behaveliketheproverbia ostrich. Itishightimethey cameout
clearly with governance system that will change the unacceptable corporate
cultureto ensure best practice. The positive development inthe Cadbury saga
isthelegal action embarked on by 300 Cadbury Nigerian shareholder and
Lagos based brokerage securities firm against Cadbury and
PricewaterhouseCooper for negligent conduct.

Thelegal chalengeimpacted positively on shareholdersactivismin
Nigeria and other emerging markets. Due to the foregoing, this paper
recommends an urgent reform of the Companies and Allied MattersAct
especially chapter 1 of Part XI on provisonsdedlingwith financia statements
and Chapter 2 onAudit to bring theminlinewith reforminthe US and other
jurisdictions. Reformisaso strongly advocated to radica ly changein Chapter
1 of Part I X dedling with Director with aview to ensuring theindependence of
the Board asit rel ateto the Independent Director and theAudit Committeein
public Companies. Theeffect of Sarbanes-Oxley Act on governance system
especidly onaccountability of Board and M anagement of public corporation,
resolving conflicted situations and enhanced disclosure regime cannot be
overemphasized. Thispaper hasanalyzed theinherent weaknessesin the
Sarbanes-Oxley Act and therefore cannot advocate awhol esome adoption.

However we cannot shy away from the fact that our system need
heavy dose of reform. Assuchthispaper callson al stakehol dersto wake up
and scrutinizetheintegrity of corporate governancein Nigeria. The paper
emphasizesthat any reformin Nigeriathat fail sto start fromthe regul ators—
CACand SECisdoomedtofail. Thisisbecausewhat will havein Nigeriaare
beautiful but unenforced legidations astheregulatorslack the capacity for
enforcement. Thispaper cannot but fully agreewith Abugu ontheeffectiveness
of Securitiesand Exchange Commisson onmonitoring and enforcing provison
of thel SA on Insiders. The Securitiesand Exchange Commission lacksthe
legal and administrativeframework to effectively policethe securitiesmarket,
detect and prosecuteinsiders. Thewar againstinsidersasitisnow, ismerely
astatutory war wherethe Investment and SecuritiesAct and itsprecursor, the
Companiesand Allied Matter Act; have made anumber of bold innovative
provisionsdesigned to check insder dealings, but thereremain to be seenan
infrastructural machinery for the effective monitoring, investigation, detection
and punishment of insider dedling inthe capital market.”™
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WhileEnron Corporation, liketheeight troubled Nigerian bankswas
so highly praised by the outside observers, internally these companieshad
highly decentraized financia control and decison-meaking structure, whichmeade
it practically impossibleto get coherent and clear view ontheir activitiesand
operations. Of course, the problemwasnot exclusively dueto poor manageria
performance, all the department as represented in these companies were
involvedintherunning of corporateethical vauesand principles, but executives
and managersbear primary responsibility for the absence of corporate culture,
clear accountability and transparency of the companies. This paper opined
that family and ethnic affiliationsin the management and running of Companies
should bede-emphasis, if not totally removed, Code of corporate governance
anddlied regulationsandlegidationsshould begiven primacy indecisonmaking
and in the policy trust of the corporate entity - else sooner than later, the
economy becomes endangered speciesto the avarice of greedy executives
and their croniesin government. Corporatefailureistantamount to human
resource annihilation particularly in acountry like Nigeriawith high rate of
unemployment and dependency. Thelossof onejob meansthe starvation of
scores of familiesthereby leading to increasein crimerate and adownward
dideintheeconomicand political equilibrium.
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