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ABSTRACT

The challenges and prospects of rescue interventions to corporate failures and
the Banking Sector Crisisin Nigeria are the focus of this paper. In Nigeria, the
impact of the global economic crisis shifted fromthe capital market to the banking
sector where an estimated $10 billion of toxic assets were held by banks whose
assets suffered capital erosion due to market collapse. This paper assesses the
rescue intervention by the Central Bank of Nigeria through the Assets
Management Corporation of Nigeria Act 2010 (AMCON Act) and employs as a
method, analytical exposition of the Act in thiswork. The paper finds that lack of
corporate governance and incentive problems caused Nigeria's banking sector
crisis. It argues that though the provisions of the AMCON Act are aimed at
compelling corporate governance and international best practices, inherent
weaknesses and inconsistencies with superior legislations leave a big question
mark on its applicability and effectiveness. The paper callsfor legislative rethink
if Nigeriamust prevent futurefailuresin the banking sector and rebuild confidence
in the investing public as well as in bank depositors.

Keywords: Bank Crisis, Rescue Intervention, AMCON Act, Nigeria.

INTRODUCTION
Thelitany of corporatefraudsperpetuated by hitherto acclamedfirst classbanksin Nigerian
suchasAfribank, Bank PHB, Oceanic Bank, Union Bank, Intercontinental Bank, Finbank,
Equatoria Trust Bank and Spring Bank PIct, wokethebanking publicfromitsinebriate
dumber. Theensuing outcry and public dissatisfaction with the scandal sthat tainted the
banking sector in Nigeriaga vanized stakehol ders particularly the Central Bank of Nigeria
(the CBN), the NigeriaDeposit Insurance Corporation (the NDIC) and the Economic
andFinancid Crime Commission (the EFCC) into action. Thishasresultedintofar reaching
reformsand consequencesin the Corporate Governance System aswel| asradica reforms
inthe Nigerian banking sector. In Nigeria, thebanking sector wasanear collgpse. Investors
losetotal confidencein the sharesof bankseven asfamiliesfind it extremely difficult to
mest their daily financial needsdueto thehugelogt of their investmentsin thesebanks- the
capital market had crashed! According to Olisaemeka?, the crash of the Nigerian Capital
Market was unprecedented in its historic evolution since 1960 to date. Its market
capitdization nose-dived fromanal timehigh of N13.5trillionin March 2008 tolessthan
N4.6trillion by the second week of January 2009. Besides, theAll-Sharendex (ameasure
of themagnitude and direction of general price movement) also plummeted from about
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66000 basis points to less than 22000 points in the same period. The stock prices
experienced afree-for-all downward movement regimewith more than 60% of dightly
above 300 quoted securitieson constant of fer (supply exceeding demand) on acontinuous
basis. Consequently many of thequoted stocksof thesebankslack liquidity astheir holders
are trapped, not being able to convert them to cash to meet their domestic and other
investment needs. Ontheother hand, freshinvestorsare cautiousof jumpingintoavehicle
that does not seem to have abrake should they wish to disembark?. Thefinancial crisis
sent tsunami ripplesand wave shocksacrosstheeconomic and palitica inditutions. Tenson
mounted everywhere asjob cutswere on theincrease, whilemany corporationsincluding
banks shut down their operationsand afew are declaring bankruptcy®. Thelegidature
was moved to regul ate these banksthrough enactment of remediablelegidation®.

At present, Nigeria'seconomy till suffersthe devastating effect of thisfinancia
tsunami. With businesses and other financially related activitiesgrounded to ahalt, the
Central Bank of Nigeriainwhat could be best describe asarescue mission, embarked on
radical reformativeintervention to savage the country from diding totally into economic
Golgotha. It set theframework for reform even astherewastotal |ossof confidence by the
investing publicin the Nigerian Banking industry. How come these bankswerewinning
awards(nationdly andinternationdly) inface of the hugefinancid messinther cupboards®
Why did the CBN and allied regulatory agencies not a ert the nation of the great doom
ahead, or did they smply closed their eyesand turned the other way to the detriment of the
investing public?

Thus, the banking sector crisis came as a shock to the banking public whose
confidencein the strengths of these bankswas unshaken following thebank consolidation
exerciseof 2004/2005 which saw the banks consolidating into 25 'stronger’ ones. On or
about July 6, 2004, the CBN through its Governor Charles Soludo made aregul ation
increasing the Minimum Paid up Capitd for Nigerian Banksfrom Two Billion Nairato 25
Billion Naira. Thisregulation nicknamed Soludo Solution’, sent panic and jittersthrough
the Nigerian economic polity. The CBN was said to have acted pursuant to Sections9 of
Banksand Other Financia Institutions Decree (BOFID)? which giveslega authority to
the President to determinefrom timeto timethe minimum paid up share capital of banks.
The consolidated bankswere to meet the devel opment challenges of the 21st century®.
The Nigerian bankswereamong the most profitablein theworld beforethe 2008 banking
crisiswith Return on Equity (ROE) on average exceeding 25 percent for most of them
with prospectsthat ROE will recover toamoresustainablelevel.

Resurgencein the banking sector has seen assetsand profitsrecover to beat pre-
crisislevelsaswide-sweeping financia reformsimprovethe nation'sinvestment image.
However, these expectations and projectionswere not to be. The banking public were
wrong intheir belief. Many of these banksrolled out drumsdaily to celebrate oneaward
or another including international awardsfor their efficienciesin service ddivery among
otherst. Butinthewake of 2008 and the global financial meltdown, many of them began
to show signsof distressand unableto meet their daily cashwithdrawal obligationstotheir
customersand downsizing their work force. Thesewerethetell tale signs of imminent
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danger intheindustry when Maam Lamido Sanus cameon board asthe Governor of the
CBN in 2009. Thequestion therefore, on why the CBN had to embark on another banking
sector reform four yearsafter the previous onewasbegun findsanswer intherecent global
financia crisiswhichthe CBN noted, strained the gainsthat were madein the Nigerian
financid services sector from the 2004/2005 banking sector consolidation'2. Some of the
bankswerein grave condition and faced liquidity problems, owing to their significant
exposureto the capital market in the form of margin loans and share-backed lending,
which stood at about N900.0 billion asat the end of December, 2008™. Theexcessive
exposureresulted in someweaknesses, notably liquidity problems, exhibited by some of
the bankstowardsthe end of 2008. Further investigation by the CBN identified eight
interdependent factorsasthemain origin of thecrisisin the banking sector. Theseinclude:
I. Sudden capitd inflowsand macroeconomicinstability

. Poor corporate governance and character failure

il L ack of investor and consumer sophistication

V. I nadequiate di sclosure and lack of transparency
V. Critical gapsinregulatory framework and regulations
Vi. Uneven supervision and enforcement

Vil. Weaknesseswithinthe CBN
viii. Weaknessesin the business environment'“.

Threatened by thefollowing challengesand asaremedia and proactive measure,
the CBN moved decisively to strengthen theindustry, protect depositorsand creditors
funds, safeguard theintegrity of theindustry and restore public confidence. Tothisendthe
CBN sacked the chief executives/executive directors of the banks, injected the sum of
N620.0 hillioninto the banksin an effort to prevent asystemic crisis. Provisonswerea so
madeto recover non-performingloansfromthebankswhileguaranteeing al foreign credits
and correspondent banking commitments of the affected banks.

Part 2 of the Paper examines the crisesin the Nigeriabanking sector and the
rationa e behind the CBN intervention. The meritsand demeritsof theinterventionarea so
andyzedinthispart. In Part 3, the paper examinesthe provisonsof theA ssetsManagement
Corporation of Nigeria Act 2010 (AMCON Act) and the creation of the Assets
Management Corporation of NigeriaasaSpecia Purpose Vehicleof Assets Management
to ascertain their workability and effectivenessin checking corporatefraud and failuresin
banks. Indoing this, the paper attempted acomparative analysisof theAMCON Act with
similar rescueinterventionslikethe US Sarbanes-Oxley Act 2002 to discover if indeed
suchinterventionin Nigeriawasnecessary inthefirg place. In Part 4, the paper isconcluded
by proffering suggestionsand recommendationsfor reform.

The Banking Sector Crisisin Nigeria and the Central Bank Rescue Mission

Worried by what he called 'monumental rot' inthe banking industry, the CBN governor
unleashed radical reformsthat swept the Chief Executive Officersand Directorsof eight
banksfrom office asthe heads of those banks. Thereformsstarted in 2009 and continued
through 2010 and 2011. InaNovember 26, 2010 speech, Sanus set the framework for
futurereform effortsafter what analystscalled ‘the dramatic and expensiverescue of eight
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insolvent banksinthefall of 2009%. Inthisspeech, Sanus delineated and identified eight
interdependent factorsasthe main causes of thebanking criss.

Sudden capital inflows and macroeconomic stability, poor corporate

governance and character failure, lack of investor and consumer

sophistication, inadequate disclosure and lack of transparency;, critical

gaps in regulatory framework and regulations, uneven supervision

and enforcement, weaknesses within the CBN, [and] weaknessesin

the business environment?e,
Heraiterated theimmediate, short-term effortsto rescue ninedisiressed banks™ by injecting
capital of NGN462 billion and removing certain bank officersand directorsof theinsolvent
bankswhom he noted contributed to therot in the banks!®. Sanusi announced acritical
reform measure- the crestion of theAsset Management Corporation of Nigeria(AMCON)
asaresolution vehicle designed to remove 'toxic assets from the banking system®.

The question asked iswhether the CBN intervention to rescue these banks actually
produced any benefit or only exacerbated the crisisin the sector. Do thesereformsworth
the sacrifices, painsand losses Nigerian sharehol ders, thelabour force and bank depositors
arecurrently grappling with asaresult of lossof jobs, investment and confidenceinthe
banking sector? Pro-CBN reforms advocates had argued among othersthat without the
intervention, the Nigeriabanking industry would have coll gpsed totally and that the CBN
asasuper regulator, should be commended for thebold decisiontointerveneinthebanking
crisisat atimewhen government officialsfind it difficult to act proactively in matter as
grievousasthis. A report?® by FSDH securities, acapital market servicefirm, late January
2012 stated that thetotal val ue of the Nigerian banking industry'sassetsincreased by 7.62
percent to N15.74trillion ($96.6billion) by December 2011, asagainst N14.63trillion
($89.8hillion) in December 2009. In the same period, customer depositsissaid to have
improved by 5.42 percent to N10.99%trillion ($67.4billion)*. Meanwhile, profitsisbdieved
to have improved, with First Bank of Nigeria registering an increase to N49bn
($300.7million) beforetax inthethird quarter of 2011, up to 20 percent from the same
periodin 2010. Likewise, Zenith Bank announced last October that its pre-tax profit rose
28.04 percent to N50.13billion ($307.6million) in the nine monthsto September 2011,
compared to N39.15hillion ($240.2million) in the same period of 2010, while Stanbic
IBTC Bank'sprofitsrose 10 percent in thefirst nine months of year 2011%2. Analystssee
thisgrowth asasign that banking reformsintroduced by the government following the
margin-lending crisisin 2009 are having animpact®.

Thispaper believesthe CBN Governor has done some commendabl e thingssince
being appointed to the officein 2009. For instance, thetake-over of the eight banksin
2009 and theinjection of fundsthen were stepsin the right direction. The paper also
applaud him for the enforcement of the CBN Code of Conduct for bankswhich Prof.
Chukwuma Soludo, hispredecessor merely paid lip-serviceto as Governor; theissuance
of thenew Prudential Guiddinesfor Loan-loss Provisioning and the cregation of thebail-
out fund for thereal sector wereother commendablestepshetook?. Therepeled Universa
Banking Mode waspart of strategicinitiativeto reform the nation'sfinancial systemto
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enhancethequality of banks, ensurefinancial system stability and promote evolution of
hedlthy financid sector. Following thislatest devel opment, thispaper believescompetition
inthe Nigerian banking landscape has been anti cipated to become vigorousthisyear if
indicatorsfrom operators are anything to go by. There has been increasing expectation
from bank customersin terms of service delivery in the recent, coupled with CBN's
reiteration on financial inclusion. These have raised the bar of competition amongst
commercia banksinthebidto retaintheir hard-won customersand even to attract new
ones. Ontheother hand, the CBN rescuemission hasleftinitstail, legion of criticismsand
disinfectionsamong stake hol dersinthe banking industry. Thispaper opined that the CBN
intervention in the banks without given the shareholders of the banks opportunity to
participatein therecapitaization and key decisonsinvolving thefutureof their invesments,
iscontrary to the principlesof fair hearing and globa corporate practices. Thissmacksof
apremeditated agendato deny shareholdersof the banksof interestsin their investments.
From the beginning of the so-called banking reforms, CBN never gavethe shareholders
any real chance of re-capitalizing their banks. The Centrefor Social Justice, CSJ, came
down hard on CBN for revoking the banks' licenses weeks before its deadline. In a
statement by its Lead Director, Eze Onyekpere, in Abuja, the centre said CBN should
have honoured itsown deadlineand particularly giventhefact that the bankscould il find
buyerswithinthe period |€ft®. The centre said:

We recall that CBN had given the banks up to the end of September

2011 to recapitalize. We further recall that one of the banks had

negotiated with investors to infuse new capital into the bank but CBN

refused to approve the investors. Revoking the licence of the banks

about seven weeks to the expiration of the deadline of September 30

is not only an abuse of powers but a vindictive action without

precedence. Why did CBN fix a deadline if it had no intention of

respecting same? No economy thrives in arbitrariness of the type
perpetuated by CBN. This is simply not the rule of law but the rule of

the jungle and the rule of the whims and caprices of CBN. The manner

of taking over the three banks appears desperate and intends to

overreach any challenges. First, CBN revokes the banks' licence, NDIC

creates three bridge banks to run them on a temporary basis, possibly

for three years and AMCON acquires the bridge banks the following

day. All these were done over a weekend, which days are not official

working days. This smacks of a premeditated agenda to deny

shareholders of the banks of interests in their investments. From the
beginning of the so-called banking reforms, CBN never gave the
shareholders any real chance of re-capitalizing their banks®.

Thispaper arguesthat justifying thisactionin the name of protecting depositors
fundscreatestheimpression that thisisthe only way that depositors fundscan be protected.
Thisisnot true. Thereareanumber of other waysto protect depositors fundsand regulate
bankswithout unnecessarily running down the banking system. CBN failed to consider
theinterest of shareholdersin these banks. Thisisnot thebest way to create an enabling
environment for private sector investment in theeconomy. CBN'saction createsunnecessary

International Journal of Advanced Legal Studies and Governance, Vol. 3, No. 3, Dec. 2012 45



panic and fear and does not promote confidencein the Nigerian economy. This paper
gueriesthetakeover of these banksand questionsthe competence of the 'turn-around
experts who were posted to these banks by CBN. What value did they add to these
banksand why werethey not ableto savethe banksfrom thisunwarranted takeover? The
CBN'spoliciessincethe Sanus era, fromthe controversial stresstest for banksand the
attempt to sell the banks, up to the present arbitrary revocation sent astrong messageto
the publicthat theregul ation of the Nigerian banking systemisnot based onlegd principles,
logic or reason but by sheer dictatorship and unquenchableavariceto consumethehitherto
gainsNigerianshad enjoyed from the sector and enrich pocketsof theoligarchicfew inthe
economic echelon of thiscountry. According to the Centrefor Socid Justice:?

This cannot be the economic democracy we longed for. CBN needs a

leadership that understands the role of the banks in the economy and

the political economy of the underdevelopment of Nigeria. It does not

need a leadership with a score and a grudge to settle, experimenting

with people's lives and livelihoods. CSJ calls on the President and the

National Assembly to review this take-over in the national interest.

The CBN leadership has shown a lack of capacity to properly regulate

the banking sector, a sector which is so vital to social and economic

development. It should either be made to change its ways or leave the

podium for more informed and experienced personnel?,
As Sanus'srampaging approach to banking reforms continues, theredlity, however, isthat
the banking sub-sector would continueto operatein an environment of uncertainty. This,
no doubt, isbad for foreign direct investment becausetheimpression being created isthat
the sector must anticipate an operating environment based on the mood swings of the
CBN Governor. The CBN intervention and subsequent creation of the AMCON has
been criticized asthere aretell tale signsthat theAM CON Management may not asyet
havefully familiarized itself with the Nigeriabanking legal and regulatory environment.
According to Eyieyien of the Vanguard Newspaper®, theAM CON Managing Director
obvioudy did not redlizethat theNigeriaDeposit Insurance Corporation (NDIC) isactualy
the only government agency empowered by law viasections 38 and 39 of theNDICAct
2006 to dowhat AMCON isbeing asked to do. Rather than faceits primary objective of
managing the non-performing assets of failed and failing banksitisbeing led by the CBN
and NDIC on amisadventure which they have no competence or experienceto handle.
Continuing on the abovelineof argument, Eyieyien noted asfollows:

In response to his assertion that AMCON had been 'very thorough' in

the way it has gone about appointing the new management teams, |

raised the issue that the evidence was to the contrary and cited the

appointment as an Executive Director of an ex-staff of Nigeria

International Bank (now Citibank Nigeria) who committed a fraud in

1991 and was sacked by the bank. | refrained from mentioning the

person's name. Chike-Obi's response was to say AMCON 'is not perfect'

and that 'it was a mistake'. To his credit, he owned up to the blunder
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and offered apologies to the nation there on live television. If AMCON

could make that kind of blunder about an issue as simple as the

appointment of credible Executive Directors and its MD/CEO was

compelled to acknowledge error and apologize to Nigerians on
national television, then what other 'mistakes might have already been

made but of which we are yet unaware?*°

This paper warnsthat we havereal problemsin the banking industry and the
CBN, NDICandAMCON areclearly not ontop of their gamein addressing them. The
statutory functionsof NDIC and AMCON arevery explicit and unambiguous. AMCON
isnot the agency saddled with the power to'own'’ afailed bank; that isNDIC'srolewhich
isspelt out in sections 38 and 39 of the NDIC Act 2006. The NDI C set up bridge banks
on Friday, 5thAugust, 2011, and 'sold' themto AM CON on Saturday, 6th August, 2011.
Thefollowing day, AMCON announced new management teamsand even released the
new bank logos®. What uncommon surgical inefficiency! What wasthe hasteall about?
Why intervene 50 clear days before the CBN self-imposed dead-line? What was the
hurry for? Could the CBN and NDIC not have waited just ten more daysfor thethen new
Minister of Finance, Dr. Ngozi Okonjo-lwedla, to assume office and make an input into
the decis on-making process? Why the enormouseffort to present her with afait accompli?
This paper shuddersto ask!

TheNDICAct alowsthe NDIC to operate abridge bank for up to Syears. What
magiciSAMCON going to performwhich NDIC isunable or incompetent to do?NDIC
would not have had to inject N678.5Billion into the banksas'Share Capital to achieve 15
per cent Capital Adequacy Ratio' because the law says abridge bank needs no Share
Capitd. All NDICwould havedoneisprovideliquidity by way of 90-day 'Accommodation
Bills whichitisempowered by law toissueas'Financid Assistance tothebankswhichis
oneof itsfundamental functions®. To date, the CBN and AMCON havedoled out N1,
298,500,000,000 (One Trillion, two hundred and ninety-eight Billion, and five hundred
Million Nairaonly!! to salvagetheeight banksit took over in 2009. IsNigeriaso muchin
need of what to do with money again asit was during the Oil Boom years of the early
1970ssuch that spending N1.3Trillion to save eight banks hasbecomeinconsequentia ?1s
the cost-benefit analysisof afailureresolution option no longer relevant in choosing the
most viable path of action which makesthe best economic/financial sense? Arewe not
operating afree market economy wherethe principleof 'Free Entry and Free Exit' holds
sway? Thispaper maintainsthat thelatest injection of N678.5Billioninto three nationaized
banksisan unnecessary waste of funds sincethe NDIC could have statutorily managed
them as bridge bankswithout them needing to have any Share Capital and NDIC would
only providethemtemporary liquidity support until they are sold to new owners.

On its part, the Independent Shareholders Association of Nigeria, ISAN,
denounced the action of the CBN and urged President Goodluck Jonathanto declarea
state of emergency inthe banking sector. ISAN described the revocation of thelicenses of
the banksas* acal culated subversion to the nation'seconomy and athrest to the peopl e of
Nigerid’ 3. Thispaper reasonsthat the CBN'sresol ution of recapitdization through bridge
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banksremainsan attestation of failureand inept |eadership by the current management of
the gpex bank toward finding apermanent answer to thenation'sinduced banking problems.

AMCON as I nterventionist Tool For Bank Failures: The use of Special Purpose
Vehicles(SPVs) torehabilitatethe booksof troubled financid ingtitutionshasbeen an age-
long practice®. There are documented examplesof theuse of SPVsintheU.S., Sweden,
Germany and Ireland®. Recently intheU.S,, the Troubled Asset Relief Program (TARP)
wasset up under theterms of the Emergency Economic Stabilization Act of 2008* which
authorized the U.S. Department of the Treasury to establish programmesto stabilizethe
U.S financid system and prevent itssystemeati ¢ coll gpse. The TARPhasninecomponents,
namely: capital ass stance programme; consumer and businesslendinginitiative; making
home affordabl e programme; public-privateinvestment programme; regulatory reform;
capital purchase programme; asset guarantee programme; targeted investment programme;
and automotiveindustry financing programme®.

AccordingtoKane, any SPV set upto buy uptroubled assetsof financid inditutions
should beproficient infour activities, namely: taking over the distressed assets (rescue);
va uation of the assats (gppraisal); protecting and enhancing theva ue of the assets (property
management); and disposing of the assets (salesand rel ated activities)®. Inaddition, the
SPV must have expertsin each core activity together with expertsinthetypesof assets
withinitssupervision. Onthe hand, Cassell and Hoffman highlight tenlessonsfromthe
U.S. Home Owners Loan Corporation and the Resol ution Trust Corporation asfollows:*
1 A temporary, dedicated administrative entity waskey.

2. Clear formulation of thecritical task iscrucidl.

3. Autonomy and discretion are needed in performing critical tasks.

4 Flexibility toadaptinthefieldisessential.

5 Thetemporary adminigrativeentitiesmust understand and beresponsiveto market

conditions.

6. Government must havethe expertiseto hit theground runningin respondingto a
financid crigs.

7. Government must havetheahility to effectively monitor and manage contractors.

8. Government must have sufficient financial and personnel resourcesto complete
thetask.

9. Government must haveexit Srategies.

10.  Theremust beclear and transparent oversight.

Accordingto Thomson*, Cassell and Hoffman'sten lessonscomplement Kane's
four principlesfor asset salvage. However, eight key features can be deduced for SPV's
used in theresolution of thetroubled assets of banks. These are: temporary, dedicated
entity; formulation of critical task; autonomy; flexibility; management of contractors,
availability of financia and personnel resources; transparency; and exit strategy*?. These
can be said to be international best practices on such SPV's as can be gleaned from
experiencesin other jurisdictions. It isgppositeto undertake an eval uation of theexisting
framework for AMCON against thesefeatures of such SPV sasenunciated. I nternational
best practicesinthe useof SPV intheresolution of troubled assetsof financia ingtitutions

International Journal of Advanced Legal Studies and Governance, Vol. 3, No. 3, Dec. 2012 48



arethat they are separate entities established for such specia assignment. They may be
under the supervision of aDepartment or other agency of government, but they areusudly
atemporary, dedicated entity. Thisappliesto theAMCON whichisspecifically created
‘for the purpose of fficiently resolving the non-performing loan assetsof banksinNigeria'
Whileitisclear that theAMCON isadedicated entity, itstemporarinessisnot ascertain.
Inthefirst place, the AMCON Act hasno provision on thelife span of theAMCON. It
contemplatesthat it would beliquidated at somefuture date, but that dateisnot provided
forintheAMCON Act. Thegenera impressionisthat theAMCON would exist for ten
years®. A position that is supported by thefact that the bondsit creates should have a
term of not more than seven years®.

Transparency is another crucial factor in the success of SPV's set up to resolve
nonperforming debtsof financid institutions. Its benefitsinclude ensuring stakehol ders
buy-in regarding the plansand actions of the SPV, providing aframework for effective
monitoring of the performanceof the SPV, fredy and fully communicating with stakeholders
ontheactivitiesof the SPV, and keeping the SPV focused onitsgoals. Thereare several
provisonsintheAMCON Act designed to maketheAM CON transparent initsoperations
and activities. For example, section 20 enjoinsthe AMCON to keep proper books of
accountswhich comply with approved accounting standard. Also, the accounts of the
AMCON arerequired to beaudited by anindependent audit firny®. Moreover, AMCON's
audited financial statement isto be published ‘inwidely available mediawithin six months
of itsyear-end*. Also, copies of the audited accounts are to be given to the National
Assembly, the Federal Ministry of Finance and the CBN. Furthermore, examinersor any
other person may be appointed by the CBN to undertake specia or routine examination
of the books or affairs of the AMCON. Again, the AMCON isrequired to submit an
annual report to the Federal Ministry of Finance and the CBN within three months after
theend of each financia yesar, the Federal Ministry of Financeor the CBN may requireit
toreporttoit, at any timeand inany format, on any matter, including the performanceof its
functionsand any information or statisticsrelating to such matters. TheAMCON isalso
required to submit to both Houses of the Nationa Assembly, throughtheir relevant Standing
Committees, aquarterly report of itsoperations.

Certainly, it is clear that a deliberate effort was made to ensure that thereis
transparency in the operations of theAMCON. What may be suggested to improveon
thetransparency measures provided for intheAMCON Act isthat theAM CON should
useitswebsitealot moreto publishinformationrelating to itsactivities. For example, all
reports, whether quarterly or annual, it submitsto the Federa Ministry of Finance, CBN
or Nationa Assembly should be made availableto thegenera publiconitswebsite. Itis
important that it communicatesal ot with the general public asthiswould goalongway in
dous ng the negativeimpress on being expressed about itsintention and the purposefor its
creation. Inorder for the AMCON to betruly effective and to restore confidenceinthe
Nigerian banking system, it must beinsulated from political pressure. Fraudulent practices
among someof therescued banks, previoudy ignored by certain regulatorsand encouraged
by some politicians, contributed significantly to thebanking crisis. Oneway toinsulatethe
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AMCON from political pressureisto strengthen itsgovernancethrough anindependent
board of directors. TheAMCON Act attemptsto do so. Theboard of AMCON consists
of 10 directors appointed by the President of Nigeriaand confirmed by the Nigerian
Senate?’. The Chairman of the Boardisnominated by the Ministry of Finance; theManaging
Director serving asthe Chief Executive Officer isnominated by the Central Bank of Nigeria
The CBN dso nominates 3 executivedirectors. Theremaining five membersof theBoard
arenon-executivedirectors, two of whom arenominated by the Ministry of Finance, two
by CBN, and one by the Nigerian Deposit Insurance Corporation. All directors servea
fiveyear term, with the possibility of areappointment to asecond five year term®. CBN
appoints6 of the 10 directorsof theAMCON board and, therefore, hassignificant influence
on the management of AMCON.

However, thispaper criticizesthe broad ability of the President and CBN governor
to remove membersof the board does not support theindependence of AMCON because
the board members could be susceptible to pressure from these two senior government
officials. While the Jonathan administration appears to respect the independence of
AMCON and the CBN, this statutory provision does not create astrong institutional
barrier toremoval of AMCON directorsasthey can beremoved merely for expediency®.
While other provisionsof theAMCON Act appear to state AMCON isan independent
agency, these provisionsincludethefollowing language: 'except asotherwiseprovidedin
thisAct'™. Thisproviso creates an exception that isused in other provisionsof theAct®.
Section 8 of Part | of theAct provides: The Central Bank of Nigeria, in consultation with
the Federal Ministry of Finance, may issue guidelines and directionsin writing to the
Corporation in connection with the performance of any of the Corporation'sfunctions
under thisAct™2. Furthermore, the AMCON Act providesthat the CBN can supervise
and regulate AM CON as necessary*®.

One commentator stressesthe lack of independence of AMCON could forecast its
potential failure to reform the banking system of Nigeria®. Other successful asset
management compani esdes gned to remove non-performing assetsfromthebanking system
similarly lacked independencefrom bank regul ators. For instance, the Resol ution Trust
Corporation ('RTC') established inthelate 1980sin the United Stateswas created 'to
manage and resol vefailed savings associationsthat wereinsured by the Federal Savings
and Loan Insurance Corporation’*. The RTC, officialy established ontheAugust 9, 1989,
wastoterminateall of itsfunctionsno later than Dec. 31, 1996®. The Thrift Depositor
Protection Oversight Board wasrespons blefor the generd oversight and periodicreview
of theperformanceof theRTC*. TheBoardisrequired, in consultationwith theResolution
Trust Corporation, to develop and establish overall strategies, policies, and goasfor the
Corporaion'sactivities, incduding the Corporation'soveral financid gods, plansand budgets.

Thegovernanceof theRTC and AMCON isremarkably smilar. WhiletheAMCON
legidation enumerates severa areasinwhichthe CBN may regulateAMCON'sactivities
andthe CBN in effect appointsamgjority of theAMCON board, the Oversight Board of
the RTC consisted of the senior officialsof the central bank and other bank regul atory
agenciesinthe United Stateswho are political appointees. The RTC isconsidered one of
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the more successful asset management companies created within thelast thirty years®.
Unlikethe RTC legidation, theAMCON Act containsno termination date. The current
AMCON Managing Director Chike-Obi and Governor Sanus haveimpliedthat AMCON
will not operatefor morethan ten years. The maximum term of the bondsto beissued by
AMCON, oneof AMCON's principal sourcesof funds, islimited to sevenyears®. This
timelimitisastrongindicator that AMCON isintended to operatefor alimited time®. The
effects of the AMCON purchase of NPLs should become more apparent in 2012.
AMCON'sresolution of therescued banks should release liquidity currently trappedin
the banking system and encouragelending by banks. A key indicator of successwill bean
increasein prudent lending by Nigerian banksin 2012. According to afew initial reports,
some debtors of bankswererefusing to pay on existing loanswith theideathat theloan
would become non-performing and sold toAMCON. The debtor wasexpecting to obtain
better termsfrom AMCON. AMCON and CBN have condemned thisbehaviour because
widespread refusal by debtorsto pay would underminefinancia stability.

The creation of AMCON doesraisetheissue of moral hazard - both improper
behaviour by debtorsand risky behaviour by bank executivesif they know they will be
bailed out by thefederal government. Therecoupment of significant valuefromtheNPLs
purchased by AMCON will beasignificant measure of success. However, the amount of
recovery will not beknown for several yearsaswasthe casewith Danahartain Maaysia
andtheRTCinthe United States. The Nigerian banking sector has decreased from the 24
banksto 19 banks. With additional consolidation in the banking sector, competition will
likely decreaseresultingin higher chargesto banking clientsin an dready high cost operating
environment. Ontheother hand, the abolition of the universa banking modd will alow for
different typesof financid ingtitutionsto operatein Nigeriaand may attract someNigerian
or foreigninvestorswho werediscouraged by thehighinitia capita investment requiredto
open auniversal bank. The proper management and subsequent disposition of thethree
nationalized banksindi cate the continued emphasi son reform of the banking system.

Inadditionto stabilizing thebanking system, astated god of the nationdlization of
thethree bankswasto protect jobsin those banks. For instance, Mainstreet Bank employs
4,000 peoplein an economy with ahigh unemployment rate®*. A restructuring of thethree
banks, including areduction or redeployment of staff, will be necessary to preparethe
banksfor eventual sale. Finally, Sanus hasmade some provocative statementsregarding
theroleof acentral bank asan agent for economic development in an emerging market®.
Sanus hasforcefully expounded ontheroleof the centra bank in devel oping theeconomy
not merely by focusing on pricegtability andfinancid ability, but dso by directly encouraging
growthin specific sectors.

The CBN hasidentified threekey sectorsfor growth - power, transportation, and
agriculture - and proposed specific financing programsfor these sectors.58 Responding
to criticism about expanding the CBN's mission beyonditsoriginal intent, Sanus states:
Some schoolsof thought have questioned therationalefor any central bank to pursuethe
so called multipleobjectives. Let meemphasizethefact that in adevel oping economy such
asoursin need of strong growth, typically acentral bank's objectives should include
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developmental rolein additiontoitscoremandate of ensuring pricestability. Indeed during
theglobd financid criss, most central banks subordinated the price stability objectiveto
achievingfinancid stability andinitiating growth. A concernwith thisadditiond roleisthat
the CBN may be expanding itsmiss onwithout the necessary financia or human resources
to meet all these objectivessuccessfully. Theregulatory reform initiatives undertaken by
the CBN and AMCON - more stringent banking regul ation and supervision, the creation
and ongoing management of AMCON, the saleand recapitalization of fiverescued banks,
and themanagement and eventud sale of thethreenationalized banks- aswell asmonetary
policy implementation consumealargeamount of personne and senior management time.
Adding development initiativesto CBN'sexisting responsibilities could proveto bean
enormouschallenge. Additiona monitoring iswarranted.

CONCLUSION

From the arguments and submissionsreached in this paper, it isclear that no nation, no
matter how economically buoyant, can boast of completeinsulation from corporatefraud.
Concerted effortsare put in placeto check incidences of failuresand minimize effectsit
may have on investors and the economy asawhole. The United States and European
experience haveclearly reved ed that governance system should not bel eft to thewhims
and capricesof thecorporation. Thedeficienciesinthesdf-regulatory regimeof governance
system areindeed very glaring. Thereismuch apprehension on the destination of the
banking industry in Nigeria. Therunning of the banksleavesmuchto bedesired. Fromall
indication, itisevidently clear that we do not have aminimum acceptable standard of
corporate governance on accountability inthe Nigeriasystem.

Asclearly seen from the submission of this paper, the Oxley Act isnot aperfect
legidlation and indeed possessed certain inherent weaknesses. Bethat asit may, itisthe
firm position of this paper that Nigeriabanking sector hasmuch to gain from studying and
adopting certain provisions of thereform especially asit relatesto accountability and
disclosure. Scandals have no nationdlities. What happened in other jurisdiction canandis
happening in our Nation with more destructive consegquences.

The case of Cadbury NigeriaPlc and the banking sector crisswhichAMCON is
established to savage, buttressthe above assertion. The Cadbury'scasewasabit pathetic
asthedramétispersonainthefinancid imprudencewashitherto credited to beof impeccable
character. Also culpableareauditing firmsof the highest credentialsin Nigeria. TheNigerian
investing public was shock to their marrow when thefinancid sagabrokeinlate 2006. The
Bunmi Oni led Board of Cadbury was engaged in stock buy-back, cost deferrals, trade
loading and falsesupplier stock certificatessince 2002. Quiteinterestingly, Oni wasnamed
by Pricewatercoopersin September of the sameyear asthe most respected Chief Executive
Officer in Nigeria®. Theregulatorsof Nigeria's securitiesmarket can no longer behave
liketheproverbid ogtrich. Itishightimethey cameout clearly with governance systemthat
will change the unacceptabl e corporate cultureto ensure best practice. We cannot shy
away fromthefact that our system need heavy dose of reform. Assuch thispaper callson
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al stlakeholderstowake up and scrutinizetheintegrity of corporate governancein Nigerias
banking sector.

The paper submitsthat the AMCON isdesigned to play avery crucial rolein
savaging the situation and by extension, theeconomy. A lot of people are depending onit
succeeding. Thus, it must not fail. 1tsfailurewould have di sastrous consequences. In spite
of al the positivewishesfor theAMCON, this paper isconvinced that the AMCON is
faced with an uphill task whichisbound to negatively impact onitssuccess.

Firstly, therearefearsthat the AMCON may be bogged down by litigationsand
other bureaucracy®. Already some cases have been instituted in court against the
AMCON®,. [tisreasonableto expect the deluge of litigationsagainst the AMCON by
the debtorsto these EFI sinrespect of non-performingloans®. Thiscontentionispredicated
on thefact that the AMCON did not contact the debtors before purchasing the EBAS
fromthe EFls. Mot of the bank debtors are contesting the amount of indebtednesstheir
banksclaimed against them aswas evident when the names of bank debtorswere published
in 20009.

Secondly, thespecid powers® conferred ontheAMCON which arerather arbitrary
and unilateral could stir up somelegal challengeswhenimplemented. Another concern
about AMCON isthe valuation method for troubled assets as the sharehol ders of the
assetshaveno say inthe determination of theval ue of the assets. Moreover, thefact of the
enabling statute not providing for theterminal datefor theAMCON could occasion some
needlessdistractionsand scheming. Already, thereare callsfor the extension of theten-
year generally accepted terminal datefor theAMCON®. Lastly, themost touted evidence
that theAMCON isdesigned tofail isthe pervasive and domineering influence of the
CBN over theAMCON. The CBN has such pervasive and domineering influence over
the AMCON that can betifling. Though CBN holds50 per cent equity intheAMCON,
the level of control the CBN has over the AMCON ex facie would suggest that the
AMCON isawholly owned subsidiary of the CBN; whichisnot the case. It isconceded
that the creation of theAMCON isthebrain-child of the CBN, but that isnot an excusable
judtificationfor such pervasive dominance.

Thispaper contendsthat numerousprovisionsof AMCON Act are unambiguoudy
in breach of the Congtitutional provision on Fair Hearing® and by extension, offendsthe
Supremacy of the Constitution™. This paper submitsthat such provisions should be
declared null and void whentestedin court. Thedeclaration of debt obligationsby members
of AMCON'sBoard of Directorsand itsemployees; indemnification against worthless
collateral; non-prejudice by lack of noticeto debtors by EFIs; subrogation of rights of
EFls, dedication of aspecial judgeto handleAM CON-related mattersby theAttorney-
General of the Federation or any other person appointed by him being designated to
handle AM CON-related matterswithout recourseto the rights of the shareholdersto
determinethefaith of their investment; and the exemptions granted totheAMCON in
respect of certain statutes; all lend credence to the submission that AMCON isdesigned
tofall.

While Enron Corporation, likethe eight troubled Nigerian bankswas so highly
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praised by the outside observers, internally these companies had highly decentralized
financid control and decision-making structure, which madeit practically impossibleto get
coherent and clear view ontheir activitiesand operations. Family and ethnic affiliationsin
the management and running of Nigerian banks should be de-emphasis, if not totally
removed. Code of corporate governance and alied regulationsand legidations should be
given primacy in decision making and in the policy trust of the corporate entity - else
sooner than later, Nigerian banksand by extension, the economy, become endangered
speciesto theavarice of greedy executivesand their croniesin government.
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