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ABSTRACT

The paper aims at tackling the international instruments that address the issue
of prostitution as it relates to the right to work as enshrined in the South African
Constitution. The South African Constitution is the ultimate standard against
which proposals for reforming the law on prostitution must be measured.
Prostitutes should be afforded those particular human rights that are extended
to women under international treaties and the South African Constitution. On
this premise, it is obvious to state that sex workers are firstly human beings
before they can be labeled prostitutes, which means they deserve to be treated
equally as human beings. They are only rendered vulnerabl e to abuse by the type
of work that they engage in. However, the supreme law of the country (the
Constitution) expressly states that every citizen has the right to choose their
trade, occupation or profession freely; but the practice of a trade, occupation or
profession may be regulated by law. This should be taken to include the sex
workers. They should be freeto engage in their practice for aslong asthey enter
the industry voluntarily. The security agents may only be involved where one is
compelled to enter into prostitution, which will then mean that they would be
dealing with the one who compels the sex worker to enter into the industry and
not the sex worker herself. In this case the sex worker would be a victimin need
of protection.
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INTRODUCTION
This research defines prostitution in accordance with the South AfricaLaw Reform
Commission, which refersto progtitution astheexchange of any financial or other reward,
favour or compensation for the purposes of engaging in a sexual act'. A similar
understanding of prostitutionisdemonstrated where prostitution isdefined asthepractice
of engaging insexud activity, in general with individua sother than aspouseor partner, in
exchangefor immediate payment of money or other valuables. Itisworth noting that the
terms’prostitutes and " sex workers' will be used interchangeably inthisstudy. Theterm
"sex work™ has been used asanon- stigmatisation term, in an effort to drift away from
pejorativewordslike 'prostitutes or ‘whores, and also to make prostitution sound like
other types of work rather than an activity that demeansthe service provider. Theterm
"sex work" may then be defined as, "the performance of sex actsfor hire"s. The South
African Condtitution® protectstherightsof workers. Section 22 providesthat every citizen
hastheright to choosetheir trade. °Thereafter, Section 23 guaranteestheright tofair
labour practices®. Thesetwo sectionswill later beanaysed inthelight of sex workersin
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South Africa. Section 20 (1) (aA) of the Sexual OffencesAct providesthat any person
who unlawfully has carnal intercourse or commits an act of indecency with any other
personfor areward, isguilty of an offence’. Thispaper seekstoinvestigate and determine
the condtitutionality of the Sexual OffencesAct® It based the debate ontheright tofreedom
of trade, occupation and profession and theright tofair labour practicesenshrined inthe
South African Constitution and in linewith international instruments on the subject of
progtitution. The South African Condtitutionistheultimate standard againgt which proposals
for reforming thelaw on prostitution must be measured®. The paper aimsat tackling the
international instrumentsthat addresstheissueof prostitution and then goontolook at the
sectionsrelated to theright towork asenshrined in the South African Congtitution.

| NTERNATIONAL INSTRUMENTS OF RELEVANCE TO THE RIGHTS OF PROSTITUTES
For the purposes of thiswork, some of theinternational instrumentsthat are of relevance
tothelabour rightsof prostituteswill bebriefly explored. Theseinstrumentsincludeinter
aliathefollowing: the Universal Declaration of Human Rights, the World Charter for
Progtitutes Rights, Convention on the Elimination of All Formsof Discrimination against
Women. TheWorld Charter for Prostitutes Rightscallsfor the decriminalisation of al
agpectsof adult progtitution resulting fromindividua decisions. Thisshowshow thefreedom
of choiceof individuasisacknowledged inthat the World Charter for Prostitutes Rights
recognisesprogtitution where prostitutesenter into theindustry voluntarily. Thisissupported
by thestatement of aformer prostitute and founding member of the Progtitution Information
Center °, where shedeclared asfollows:

"In our [sex worker's] eyes, it's a profession, a way of making

money; it'simportant that we are realistic about this, prostitution is

not bad; it'sonly bad if done against one'swill. Most women make

this decision themselves'.
Itisargued thereforethat prostitutionisindeed consdered alegitimate activity, which must
berecognised and regulated, in order to protect theworkers rightsand to prevent abuse.
The Charter also statesthat prostitutes should be guaranteed "all human rightsand civil
liberties," including the freedom of speech, travel, immigration, work, marriage, and
motherhood, and theright to unemployment insurance, healthinsurance and housing™.
Furthermore theWorld Charter callsfor protection of "work standards,” including the
abalition of lawswhichimposeany systematic zoning of progtitution, and callsfor progtitutes
having the freedom to choosetheir place of work and residence, and to "providetheir
servicesunder the conditionsthat are absol utely determined by themselvesand no one
else. Thus, acall for theeradication of al lawsthat can beinterpreted to deny freedom of
association or freedomtotravel to progtituteswasmade'2. In her 2003 article, Kimberly
Klinger™® pointed out that the World Charter hasbecome atemplate used by human rights
groupsall over theworld. It must however, be pointed out that thisdoesnot mean that the
said instrument has been well received by the world at large. The World Charter for
Progtitutes rightsisnot binding. Thecharter remainscontroversa moreparticularly because
prostitutionisstill considered to be a serious problem facing women.
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The Universal Declaration of Human Rights (UDHR) providesthat everyone has
theright to work, to free choice of employment, to just and favourabl e conditions of
work4. Theword 'everyone definitely coversthe progtitutes, which meansthey havethe
right to choose the type of work that they want to get into (provided it doesnot harm or
directly affectsanother person negatively). Thereforeif aperson choosesto do progtitution
asaformof work, hisor her rights should be protected and a so the state bearsaduty to
seetoit that theworking conditionsof that particular person who haschosento enter into
the prostitution industry are protected and regul ated by law. Also, Article 20 of the
UDHR alowstheright to freedom of assembly. Thismeans sex workershavearight to
associate, just likeany other individual.

Thereforethelawsthat prohibit them from working in ahousetogether or from
working together in brothels can be challenged on the basis of the UDHR. However, as
stated above, thiswould only bepossibleif theright to freedom of assembly hasbecome
part of customary international law. Based on these arguments, South Africaalso hasa
responsibility to protect therights of everyoneincluding the prostitutes sincethe core
provisonsof the UDHR arebinding internationa customary law regardlessof theexistence
of treaty ratification such asthe prohibitions against davery, genocide, torture, and cruel
inhuman trestment of war prisoners.

TheConvention ontheElimination of All Formsof DiscriminationAgainst WWomen
(CEDAW) gatesthat partiesshd | takedl gppropriate measuresto eliminatediscrimination
against’® womenin thefield of employment in order to ensure, on abasis of equality of
men and women, the samerights, in particular theright towork asanindienableright of al
human beings.t” Since progtitution may beregarded asemployment it thereforeimplies
that prostitutesdeserveto work under free, safeand fair working conditionsjust likeany
other classof employees.

The protection of labour rightsin terms of the South African Constitution: The
protection of theworkers rightsisstipulated in Sections 22 and 23 of the South African
Condtitution. Thiswork analysestheserightswith specific referenceto thework done by
thesex workers.

Theright to freedom of trade, occupation and profession: Section 22 of the South
African Conditution guaranteesevery South African citizen thefreedom of trade, occupation
and profession. Thisimpliesthat sex workers should be allowed to freely choose and
practicetheir trade or profession. Onemay arguethat prostitution can never beatrade of
free choice. However, Rosaan K ruger'® seemsto hold adifferent view as shementions
that in South Africa, women from all walksof life, from different social and cultural
backgrounds, for different reasons, with different ethnic originsand speaking different
languages areworking in the diverse commercial sex industry. In the case of Jordan®®
(South Africascontroversial casewhich hasbecomealandmark caseon criminalisation
of prostitution), the gppellants, abrothel owner, abrothel employee and aprostitutewho
were convicted inthe Magistrates Court for contravening the Sexual OffencesAct of
1957 appeal ed to the High Court on the basi sthat the rel evant provisions of the Sexual
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OffencesAct wereuncondtitutional. The caseinvolved theamici whofiled affidavitsfrom
sex workersto support their submissions, and it was clear from these affidavitsthat the
women, although most of them were motivated by the money to be madefrom sex work,
are at peace with thework they do (prostitution). Thisshowsthat thereisadifference
between voluntary and coerced progtitution and theformer istheonethat isreferredtoin
thispaper. Therefore, thosewho engagein prostitution voluntarily should beawarded the
freedomto practicetheir trade, occupation and professionfreely.

Theright tofair labour practices. Section 23 of the South African Congtitution provides
that everyonehastheright tofair [abour practices. At theend of 2006 The Commissionfor
Conciliation, Mediation and Arbitration® heard thecase of 'Kylie? (asthesex worker
was dubbed) wherein Kylie, a sex worker who was fired from her employment at a
brothel in CapeTown, took her casetothe CCMA, arguing that shewasunfairly dismissed.
The CCMA saidit did not havejurisdiction over the case, sncethework Kyliewasdoing
- sex work - wasillegal in South Africa. And it was held that she could not be protected
fromunfair dismissa under the Labour RelationsAct? and that the CCMA therefore had
nojurisdictionto hear the caseagaing Kyliesemployer. The CCMA Commissioner argued
that although sex workersare not explicitly excluded from protection by the LRA, this
cannot mean that they areincluded either, becauseit would mean that any personwhois
paid by another to undertake an activity whichiscriminalised would be ableto accessthe
protection of the LRA. Thismeant that an unpaid assassin contracted to kill another person
andisthen not paid for thejob could a so approach the CCMA for relief? It can besaid
that evenif sex work remainscriminalised, therearegood congtitutional reasonswhy the
CCMA Commissioner got it wrong. M ost notably, section 23 of the Congtitution guarantees
everyonearight toafair [abour practicewhile section 39(2) of the Constitution requires
any tribuna whenitinterpretslegidation totakeinto account the" spirit, purport and objects’
of theBill of Rights. Thismeansthat any tribuna called upontointerpret the definition of
‘employee inthe LRA, isconstitutionally required to do so with referenceto the section
23 guaranteethat everyoneisentitled tofair labour practice. What isparamount hereisthe
Constitution, not the Common Law?. Whileit is correct to say that the common law
preventsthe enforcement of illegal contracts, it can beargued that asfar asthe protection
of vulnerable groups such as sex workersare concerned, the Bill of Rightsnow requires
jettisoning thisprincipleof thecommon law. Instead, it requiresan expans veinterpretation
of thedefinition of employer inthe LRA toinclude protection for vulnerablegroupslike
sex workerswho harmno onewhenthey engageintheillegd activity of progtitution. This
view was confirmed by Ngcobo J (as he then was) in Khosa v Minister of Social
Development? Para111, which readsasfollows:

"The word 'everyone' is a term of general import and unrestricted

meaning. It means what it conveys. Once the state puts in place a

social welfare system, everyone has a right to have access to that

system."
Thus, based onthe argumentsadvanced in thisstudy prostitutes should also be protected
under thecongtitutiona right tofair labour practice asthetype of work that they engagein
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isnot inany way violent to anyone. Support for the view being canvassed above may be
found Inthelsragl case of Ben-Ammi v Galitzansy® adifferent approach from the one
taken by the South African courtsin the case of Kyliewasfollowed. The caseinvolved
injuries caused when anumber of men attacked abrothel in Beershevaon November
2000. Oneof theinjured women who was acitizen of Uzbekistan wasrecognised by the
National InsuranceInstitute asthe victim of awork-related accident. The plaintiff had
initially argued that sheworked in the brothel only asacleaner; on the other hand the
defendant who managed the brothel denied that but instead averred that the plaintiff actualy
worked asaprogtitute. Despitethis, the court ruled that evenif the plaintiff worked asa
prostitute she still deserved the protection of the labour law. This showshow far some
countrieshave gonein an endeavour to recognise and protect therightsof thesex workers.

In Discovery Health Limited v CCMA%, German Lanzetta, an Argentinean
national who wasemployed by Discovery Hedlth, referred an unfair dismissal disputeto
the CCM A when Discovery Hed th terminated hisempl oyment. Discovery Hedl th contended
that Lanzettawas not an empl oyee asenvisaged by the Labour RelationsAct, 1995 (the
LRA) becausehewasnot in possession of avaidwork permit at thetime hewas gppointed.
In other words, the contract of employment concluded between the partieswasnot valid
and therefore, Lanzettawas not an employeeasdefinedinthe LRA. Judge Van Niekerk,
however, held that even if the contract between L anzettaand hisemployer wasinvalid,
Lanzettawould il fal withinthedefinition of an'employee intermsof the Labour Relations
Act 66 of 1995 and accordingly the definition would haveto bereconciled with thefair
labour practice conferred on every employee by the Constitution. Theright tofair labour
practiceincludestheright to form unions. If sex workersmay fall under the scope of
employeesthenthey may aso be allowed to unionise. DrucillaCornell1*” recogni ses sdlf-
organisation and salf- representation asthe heart of thematter for thefeminist programmes.
Shearguesconvincingly that denying women thissolidarity istantamount to treating them
asunworthy of equal citizenshipthus, refusingthemtheir basic respect. Thus, it canbesaid
that prostitutes may be recogni sed as employeeswhere an agreement has been reached
with the brothel owner regardless of thelegality of such an agreement. Thiswill thenbe
owing to the protection of their |abour rights.

CONCLUSION
The SouthAfrican Condtitution istheultimate Slandard againgt which proposa sfor reforming
thelaw on prostitution must be measured. Progtitutes should be afforded those particular
human rightsthat are extended to women under internationa trestiesand the South African
Condtitution?. Based onwhat hasbeen stated in thiswork, it isobviousthat sex workers
arefirstly human beings beforethey can belabeled prostitutes, which meansthey deserve
to betreated equally to other human beings. They are only rendered vulnerableto abuse
by thetype of work that they engagein. However, when werefer to the supremelaw of
the country (the Constitution) it expressly statesthat every citizen hastheright to choose
their trade, occupation or profession freely. It then goesonto say the practice of atrade,
occupation or profession may beregulated by law. Thisshould betakentoincludethe sex
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workers. They should befreeto engagein their practicefor aslong asthey enter the
industry voluntarily. The police officersmay only beinvolved whereoneiscompelled to
enter into prostitution, which will then mean that they would be dealing with the onewho
compel sthe sex worker to enter into theindustry and not the sex worker hersdlf. Inthis
casethe sex worker would beavictimin need of protection.

Eventhough radical feministsarguethat al prostitutionissexud exploitation and
should never be seen aswork, their argument standsto be countered asthis study focuses
only on adult voluntary sex work. Thereisadistinction between forced and voluntary
prostitution, and it isvoluntary prostitution that deservesprotection. Child prostitution and
coerced prodtitution areformsof exploitation which should remain crimindised at al times.
Section 23 of the Constitution? affords everyonetheright to fair labour practice. Sex
workersareincluded intheambit or inthe scope of theterm'everyone'. Thismeansthat
thelaw making body in South Africahasto consider coming up with legidationthat would
cover even sex workersin their scope of employment.
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